
DiXi Group comments regarding the draft Subsoil CodeI 

 

General comments 
 

The draft Code does not contain any provisions concerning compliance with the EITI Standard and 

the Law of Ukraine on Ensuring Transparency of Extractive Industries; in particular, it does not 

contain provisions requiring companies to provide information for preparation of EITI reports, disclose 
contracts between extractive companies and the government (including PSAs and investment agreements 

under Article 168 of the draft Code), disclose information about beneficial owners, etc. 

 
The draft Code does not accommodate the institutional component in the extractive sector: it does not 

contain a section defining the extractive regulator`s basic powers concerning management of 

natural resources, interaction with other public authorities as well asit`s independence principles. This 
part of the draft Code only describes the current state of affairs, without envisaging the necessary reform. 

 

The terminology on electronic auctions selling special permits for subsoil use, used in the draft Code, 

should be put in order and unified: electronic trading is mentioned in some cases and auctions in others. 
For example, if the draft Code already defines an auction as a sale via electronic trading, why does it use 

the term “administrator of electronic trading system”? Why not “administrator of electronic auctions”? 

 

Article-specific comments: 

 

1. The definition of the term “extraction of  mineral resources on subsoil sites” is ill-considered from the 

viewpoint of tautology of its formulation: “extraction is … extraction”, and in addition, this definition 
includes only facilities of mining companies (excluding oil and gas extraction) and excludes extraction of 

mineral resources by individual entrepreneurs, which presently actively participate in auctions. 

 
2. The use of water for one’s own economic and household needs is defined as the “use of underground 

water without the purpose of selling it”. Since the purpose of use is an abstract notion, it would be hard to 

define when a special permit is needed to extract underground waters and when it is not, which could 
probably create room for abuses. 

 

3. The wording of definition “extraction waste” should be changed to “waste from extractive industries” 

to ensure compliance with Directive 2006/21/EC. 
 

4. The status of the State Commission of Ukraine for Mineral Reserves must be clearly defined: the 

proposed version of the Code fixes its current status (a public institution under the State Service of 
Ukraine for Geology and Mineral Resources). The Commission’s decisions have wide implications, and 

therefore, they should be made with the guarantee of impartiality, not by a public institution subordinated 

to the State Service for Geology and Mineral Resources. In the EU practice, for example, there is no such 
kind of institution; instead,  the procedure of engaging competent persons, who are independent and 

perform expertise each in their own competence, is applied. In contrast to this approach, the Commission 

is subordinated to the State Service for Geology and Mineral Resources, and therefore, it has to carry out 

the Service’s instructions, one way or another. 
 

5. The definition of an authorization document must be unified: the term “permit” is used in some 

cases and “special permit” in others. 
 

6. The purpose of the notion “main legislation …” in Article 2 is unclear. Since Ukraine does not have an 

officially defined classification of legal acts, it is unclear what to do with  the legislation not defined as 

main ones. The Subsoil Code is not that kind of document where such a classification could be set. In 
addition, the definition provided in the second paragraph  of Article 2 contains a tautology: “legislative 

acts are … legislative acts”. 

 
7. The provision in the fourth paragraph of Article 2 “Regulation of relationships arising in the process of 

using land, forests, water and air, and environmental protection are regulated by the relevant legislation of 
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Ukraine  until it does not contradict this Code” is ill-considered, because legal relationships concerning 

the use of the mentioned natural resources are regulated by specialized legal acts, including the 
codes, which have the same force as this Code. For example, provisions of the Forest Code cannot be 

inapplicable, even if they are in conflict with the Subsoil Code. If such contradictions do exist, they must 

be resolved by making appropriate amendments to the existing codes/laws in the final provisions. The 

Subsoil Code cannot be at the same level as the Constitution and cancel the provisions of other 

codes automatically. 

 

8. Article 5 of the draft Code contradicts Article 13 of the Constitution, which states that subsoil is the 
property of the Ukrainian people. Therefore, public authorities cannot exercise direct ownership of 

subsoil. They can only represent the Ukrainian people in legal relationships with subsoil users.  

 
9. In Article 28, which defines powers of the State Service for Geology and Mineral Resources: 

- the power of “ensuring, within the scope of its powers, rational use of subsoil” must be defined in 

greater detail to clarify how this power will be exercised; 

- if a public body “carries out the national policy” as stated in this draft Code, not forms it, the said 
body cannot, therefore, set “public regulations”; 

- the formulation “Central executive authority responsible for carrying out the national policy on 

geological exploration and rational use of subsoil may exercise its powers by engaging institutions, 
enterprises and organizations subordinated to it” is not precise and exhaustive, leaving the room for 

manipulations as regards what particular powers can be delegated and to what extent, and what 

engagement of institutions, enterprises and organizations means exactly. A provision stating how the said 
engagement is documented is also not available. 

 

10. Article 36 envisages the possibility for natural and legal persons of Ukraine to participate in PSA 

tenders. In our opinion, this approach would not help to attract a broad range of foreign investors. In 
addition, unlike their foreign counterparts, state-run extractive companies have other strategic goals and 

areas of activity (defined by the state as the founder/shareholder) besides deriving profit. Therefore, the 

participation and the win of Ukrainian state-owned companies in PSA tenders de-facto means that 
the state provides tax and other bonuses to itself in exchange for the resource (for example, gas). In 

our opinion, it distorts the nature of PSA as an instrument of cooperation with investors. 

 
In addition, to prevent a conflict of interest, the adoption by the Cabinet of Ministers of decisions naming 

the winners of PSA tenders, the signature of a PSA itself by the Cabinet of Ministers on behalf of the 

state, and the functions of managing state-owned companies must be separated from each other. 

According to Article 24 (3) of the Law on the Cabinet of Ministers of Ukraine, the Cabinet of Ministers 
coordinates and controls activity of state commercial associations, enterprises, institutions and 

organizations. 

 
11. The inclusion in Article 37 of the draft Code of the existing practice of providing subsoil for 

indefinite use for the purpose of creating geological territories and objects of significant scientific, 

cultural, or sanitary-recreational importance (scientific test sites, geological reserves, wildlife protection 

areas, natural landmarks, treatment and recreational establishments, etc.) seems to be a risky step, because 
numerous instances of abuse have been reported in this area. However, if proper control over the use of 

subsoil according to the intended purpose is established, this practice may be allowed to exist. 

 
12. A similar reservation concerns the subsoil user’s right to extend its special permit until the reserves 

of respective field are fully exhausted. This right cannot be unconditional. Various factors – economic, 

environmental and other – must be taken into consideration as preconditions for the extension of the 
permit. 

 

13. The mentioning in Article 39 of the draft Code of statistical forms like 3-GR, 5-GR, 6-GR, 7-GR 

without references to the relevant bylaws, powers of public authorities of another level, or without 
explaining in terminology what these reports are seems to be a calque, the transposition of a norm from 

bylaws level to the Code level without adaptation. In our opinion, these provisions should be laid down 

in a general form, because the forms and their titles must be regulated by bylaws. 
 



14. Articles 41 and 42 of the draft Code set the terms and procedure of alienating the subsoil use rights to 

third parties; however, they do not contain direct safeguards concerning inadmissibility of natural 

and legal persons to which special economic and other restrictions (sanctions) were applied. The 

only thing they mention is the denial of the re-issuance of a special permit to these persons (the 

impossibility to be a subsoil user, where the absence of sanctions is one of the conditions). On the other 
hand, this safeguard works only at the special permit re-issuance stage, while the subsoil usе rights 

could be already transferred at that time. In that case, there are risks of alienating subsoil to natural and 

legal persons subject to sanctions (including international sanctions) and/or involved in terrorism. These 

restrictions should be harmonized with the provisions of Article 36 of the draft Code, which place 
restrictions on subsoil users. Separate attention should be given to extending these exceptions onto natural 

and legal persons who are residents of the aggressor state. 

 
Financial strength of the person/company to whom/which the subsoil use rights are alienated should also 

be checked to avoid the appearance of “sleeping licenses” in the future. 

 

15. Considering the intention to digitalize (convert into electronic form) the administrative services of 
issuing special permits, “paper rudiments”, such as, for example, storage of a work copy of special 

permit, together with the relevant documents, at the State Service for Geology and Mineral Resources 

(Article 55), must be removed from the text of the Code by envisaging the flow and storage of electronic 
documents (according to the Law of Ukraine on Electronic Documents and Electronic Document Flow). 

 

16. Article 57 sets the specific powers of the State Service for Geology and Mineral Resources 
concerning state registration of civil law-regulated agreements; however, Article 28, which defines in 

general the powers of the State Service for Geology and Mineral Resources, does not contain the 

mentioned position. 

 
17. Article 58 states that a register of issued special permits and applications for special permit is kept by 

‘Geoinform of Ukraine’ State Research & Production Enterprise according to the procedure established 

by the State Service for Geology and Mineral Resources. However, Article 28 allocates this power to the 
State Service for Geology and Mineral Resources, and therefore, Article 58 must also allocate this power 

to the State Service for Geology and Mineral Resources. 

 
18. Article 59 sets the procedure of royalty payments by holders of the so-called “sleeping licenses”. Our 

reservation in this context is that the royalty payment procedure must be set by the Tax Code. In 

addition, the terms concerning payments by holders of inactive special permits mentioned in this Article 

must be harmonized (it contains the terms “payment for use of a subsoil site”, “estimated payment for use 
of subsoil”). Having universal applicability, the said payment can be considered a national tax/duty, 

and therefore, it needs to be regulated by the Tax Code. 

 
19. The introduction of a new reason for special permit issuing  – geological exploration of oil and gas 

fields, including experimental commercial development of deposits with the subsequent extraction of oil 

and gas (commercial development of deposits) on the continental shelf and within the exclusive 

(maritime) economic zone by ‘Naftogaz of Ukraine’ National Joint-Stock Company and/or by a business 
entity in which the 100 percent of stock is held by ‘Naftogaz of Ukraine’ National Joint-Stock Company, 

for the period of 30 years – looks like a protectionist initiative discriminating other market 

participants and creating a direct precondition for the issuance of a special permit for this type of 
subsoil use to a sole company (Naftogaz). This approach contradicts the Ukraine-EU Association 

Agreement (in particular, Article 279) and Directive 94/22/EC on the conditions for granting and using 

authorizations for the prospection, exploration and production of hydrocarbons. 
 

20. Article 62 states that subsoil user online account is formed and kept by the State Service for Geology 

and Mineral Resources, while the controller of data filed in the register of subsoil users is the Ministry for 

Environmental Protection, and simultaneously states that the State Service for Geology and Mineral 
Resources and the Ministry for Environmental Protection cannot be the administrators of these accounts. 

Such structure of interaction may complicate the functioning of these accounts, and also, it leaves the 

uncertainty as to who must be the administrator of subsoil user online account. We believe that the 
example of regulation and allocation of functions for the Electronic Account of Taxpayer should be taken 

into consideration. 



 

21. Articles 65 and 66 allow applications for special permit to be dismissed without consideration. At the 
same time, this approach contradicts the Law of Ukraine on Authorization System in the 

Commercial Sector, which states that applications for a permit cannot be dismissed without 

consideration, but nevertheless, an application for an authorization document can be denied on the 
grounds provided by the said Law. The Code simultaneously mentions the dismissal and the denial of 

applications, and therefore, perhaps it is just the matter of making terminology uniform. 

 

22. The draft Code does not oblige extractive companies and the government to perform 

environmental impact assessment (EIA) before signing a PSA, which is a requirement of the Ukraine-

EU Association Agreement, and particularly Directive 2011/92/EU and conventions for environmental 

protection, because these international documents require EIA to be done before making decision to 
launch the project activity (i.e., before the government signs the PSA), not after this decision is made, 

but before commencing the activity itself. 

 

23. The option of performing an additional EIA in case of disagreement with the conclusions of the 

previous procedure looks questionable from the standpoint of requirements of the Ukraine-EU 

Association Agreement, and particularly Directive 2011/92/EU and conventions for environmental 

protection: “if one of the parties to the agreement disagrees with the conclusion of an environmental 
impact assessment, an additional or repeated environmental impact assessment or an examination may be 

performed at the initiative and at the expense of one of the parties” (Article 108). It looks like an attempt 

to “fit” EIA into the need to carry out extraction activity, not like a real intention to assess the 
potential impact from the extractive sector on the environment. In addition, business entities are already 

able to exercise their right to appeal decisions of the authorized body (in particular, concerning EIA 

conclusions) in court. 

 
24. In Article 123, the procedure of controlling performance of PSAs is formulated in very general 

terms, which would probably result in this controlling procedure becoming a pure formality. In our 

opinion, the Code must clearly define the controlling authority (State Service for Geology and Mineral 
Resources as the regulatory agency in charge of the management of natural resources) and the subject of 

this control, and oblige the Cabinet of Ministers of Ukraine to approve the criteria for assessment of risks 

from commercial extraction activity and for the frequency of scheduled government oversight (control) 
actions. A provision enabling public control, which could be facilitated by publishing the full text of 

PSAs in official sources (websites of the public authorities concerned), should also be added. 

 

25. Article 19 of the draft Code, which is devoted to government support, contains the provisions 

concerning reduced royalty rates, which are regulated by the Tax Code, and mentions “extraction of 

mineral resources on the continental shelf and/or within the exclusive (maritime) economic zone of 

Ukraine” as the reasons for support, which could mean the provision of government support to 

Naftogaz, the only company whose enterprises presently perform these operations. 

 

26. Article 181 states that, in order to conduct extraction operations on the amber sites located on 

disturbed land plots according to the list and coordinates set by the Cabinet of Ministers of Ukraine, 
project documentation concerning re-cultivation of the specific land plot must be approved according to 

the procedure provided by law, and mandatory environmental impact assessment is not required for these 

operations. This provision constitutes a violation of the Ukraine-EU Association Agreement, and 

particularly Directive 2011/92/EU, because it states that EIA is required for extraction operations. 

 


