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SUMMARY
The topic of this study concerns the practice of
applying the environmental impact assessment
(EIA) procedure in the extractive sector and
identification of problematic aspects.
EIA is an instrument of assessing the potential
adverse impact on the environment from
economic activity and defining actions to be
taken at the project planning stage to minimize
this impact, which is successfully used all over
the world.
In Ukraine, the EIA procedure was introduced
in late 2017, in particular, to implement the
EU’s environmental protection legislation as
required by the Association Agreement between
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the European Union and the European Atomic
Energy Community and their Member States,
of the one part, and Ukraine, of the other
part. According to the new EIA legislation, this
procedure is required for projects that produce
substantial environmental impact in various
(particularly the extractive) sectors.
The purpose of this study is to analyze
the practice of applying the Law of Ukraine
on
Environmental
Impact
Assessment
in the extractive sector and to prepare
recommendations on how to solve problems
that may occur at any stage of carrying out this
procedure.

Main conclusions:
The legislation and international agreements
of Ukraine require companies to do an EIA
when planning activity that can potentially
produce substantial adverse impact on the
environment before decision authorizing the
planned activity (issuing a permit, license,
etc.) can be made. Based on the EIA results,
an authorized government agency will issue
an EIA conclusion setting forth ecological
conditions which the company must fulfil
when conducting the planned activity.
For extractive industries, international and
European laws require an EIA for projects
involving extraction of hydrocarbons and
mineral resources, in particular, those
extracted via open-air pits. In Ukraine, an EIA
is obligatory for projects involving extraction
of natural resources, including oil, gas and
resources extracted by open-pit mining

or deep (including geothermal) drilling.
In addition to the foregoing, extractive
companies are usually required to do an
EIA for planned ancillary activities, such
as reconstruction of installations, waste
disposal, construction of infrastructure
facilities, etc.
An analysis of legislative requirements
concerning the EIA and of the existing practice
of their implementation shows that the EIA
procedure consists of six steps, which may
take some six months in total for an extractive
company to accomplish (until receiving
an EIA conclusion). But at the same time,
certain problematic aspects may arise when
implementing the EIA legislation in Ukraine,
resolution of which could simplify the EIA
procedure and increase its effectiveness.

Our study discovered 5 major problems faced by businesses during the EIA procedure.
Some of them stem from specifics of the extractive sector, while others from the flawed
implementation of the Law of Ukraine on Environmental Impact Assessment.

Specific problems for the extractive
sector, arising during the EIA process in
Ukraine:

General flaws in implementation of the
Ukrainian legislation on EIA, identified in
the course of this study:

large number of EIA procedures for
extractive companies;

absence of standardized approaches to
the EIA report and the EIA conclusion;

nonobservance of international law of
EIA.

absence of requirements to persons /
companies preparing a draft EIA report;

“fictitious” public hearings in the EIA
procedure.
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Our study contains an analysis of the best EIA practices in the world and Ukraine, and outlines the
optimal approaches to resolution of the identified problematic aspects. The study offers a number
of recommendations on how to implement the proposed approaches to ensure a fast, efficient and
transparent EIA procedure in Ukraine. In particular, we recommend:

the Ministry of Environmental
Protection and Natural
Resources to:
e develop criteria for the oil and gas production
outputs for which an EIA is obligatory
(jointly with the Ministry of Energy and other
government agencies concerned) and
criteria for evaluation of proposals from the
public for the purpose of accommodating/
declining them;
e develop methodological documents for
preparation of EIA conclusions and reports
for the extractive sector (jointly with the
Ministry of Energy and other government
agencies concerned);
e provide
recommendations
for
the
organizers, companies and the public
concerning organization of public hearings
during EIA;
e introduce, with the support from the Ministry
of Education and Science and international
donors, voluntary certification of persons /
companies preparing EIA reports (obligatory
certification should be introduced at the
next stage if there is demand for voluntary
certification, companies voluntarily undergo
it, and the government sees the increasing
quality of EIA reports);
e streamline information on the Unified EIA
Register website and other web resources
administered by the Ministry.

the subjects of legislative
initiative to:
e develop, and submit to the Verkhovna Rada
of Ukraine, a draft law harmonizing EIA
procedures for (draft) production sharing
agreements with international and EU laws,

and in particular, to consider the possibility
of doing an EIA ordered by the government
(after announcing the tender’s winner but
before signing a PSA).

other government agencies
(jointly with the Ministry of
Environmental Protection and
Natural Resources) to:
e provide consultations to businesses entities
in various areas of environmental protection
as one of the EIA stages;
e ensure openness of data required to prepare
an EIA report by making the relevant
information about resources available
on their web resources, thus providing
persons/companies preparing EIA reports
and conclusions with access to up-to-date
information;
e optimize authorization and EIA procedures
by creating a “one-stop shop approach”
(provide an option of submitting documents,
simultaneously and to the same authority,
for a special extraction permit, other permits
and for EIA), and if necessary, initiate the
relevant changes in legislation and acts of
the Cabinet of Ministers of Ukraine.

extractive companies to:
e create proper organizational and technical
conditions for public hearings.

the CSOs (together with other
stakeholders) to:
e continue working on raising awareness of
the opportunities for the public to participate
in the EIA process for various stakeholders at
local level.

In European practice, a quality EIA is an efficient instrument of planning economic activity and an important
element of ensuring sustainable development of areas where this activity is conducted. The search of the
balance between preservation of natural environment, business interests and supplying the state with
strategically important resources is a joint objective of the government, civil society, and businesses.
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1
INTRODUCTION

Before the EIA procedure the way it is defined
in the Law of Ukraine on Environmental Impact
Assessment was introduced in Ukraine, the
country had the institute of ecological expertise.
Ecological expertise was defined as a type of
practical research activity, and it was performed
by authorized public bodies, ecological expert
organizations and citizen associations. An
expertise included inter-sectoral ecological
study, analysis and evaluation of pre-project,
project and other materials or objects
implementation of which could or does adversely

affect the natural environment. As a result of
expertise, an opinion was issued regarding
conformity of the planned or actually conducted
activity with legislative norms and requirements
concerning environmental protection, rational
use and restoration of natural resources, and
environmental safety1.
Presently, the ecological expertise has been
abolished and fully replaced with EIA. The
legislation which regulated ecological expertise
have been invalidated as well.

Major differences between these procedures2:
EIA

The subject of the EIA is planned
activity defined in the Law of Ukraine on
Environmental Impact Assessment, for
example:
•
construction, reconstruction,
modernization, enlargement, change
of specialization, liquidation of: oil
refineries, gas processing plants, thermal
power plants, ferrous and nonferrous
metallurgical plants, chemical factories;
•
construction of infrastructure
facilities (airports, motorways, trunk
railroads, etc.);
•
hazardous waste handling
operations3.

6

Ecological expertise

The subject of ecological expertise
included documents and, in certain
cases, situations and facilities, for
example:
• government investment programs, draft
schemes for development and placement
of production forces or development of
particular sectors of economy;
• draft general plans of cities, district
planning schemes;
• documentation concerning change of
specialization, conservation and liquidation
of enterprises;
• draft legislative and other regulatory acts;
• documentation concerning
implementation of new equipment,
technologies, materials and substances;
• documentation concerning genetically
modified organisms;
• environmental situations in particular
cities/villages and regions, as well as active
facilities and complexes, including those of
military and defense purpose.

1

Law of Ukraine on Ecological Expertise (invalidated) [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
show/45/95-%D0%B2%D1%80#Text

2

Environmental impact assessment vs Ecological expertise: what changed?, Yurydychna Gazeta online, issue 23 [Electronic resource] –
Access mode: https://yur-gazeta.com/publications/practice/inshe/ocinka-vplivu-na-dovkillya-vs-ekologichna-ekspertiza-shchozminilosya.html
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The EIA procedure, consisting of several
stages of various durations, takes
approximately 4-8 months4.

Legislatively defined maximum timeframes
ranged from 1.5 to 4 months, depending
on the complexity of expertise and on the
entity performing it5.

The EIA is a de-facto authorization
document that must be procured before
beginning to implement a future project,
and a precondition for its implementation
and/or for obtaining of other permits.

Ecological expertise of a project was
performed at the project approval stage.

According to the EIA procedure, notices
in mass media must be made and public
hearings must be held at various stages of
the entire procedure.

The Law on Ecological Expertise required
the orderers of ecological expertise to post
in mass media a statement of environmental
consequences of activity, and inform the
public the same way about its completion
and about the conclusion.

Assessment of transborder environmental
impact is performed according
to international conventions on
environmental protection to which Ukraine
is a signatory party.

The relevant provisions were absent.

In some cases, ecological expertise was
supplemented with an assessment of impact
on the environment (AIE) required by DBN
А.2.2-1-2003 “Design. Composition and
content of materials concerning assessment
of impacts on the environment (AIE) in design
and construction of enterprises, buildings and
structures”6. The Annex Е to DBN А.2.2-1-2003

contains a list of the types of activity for which
preparing of these materials as part of design
documentation is obligatory. The said list refers
to the Resolution 554 of the Cabinet of Ministers
of Ukraine of 27.07.1995 on the list of the types
of activity and objects posing heightened
ecological hazard”, which as of today is no
longer valid7.

4

Environmental impact assessment and other environmental principles of operation of foreign investors in Ukraine [Electronic resource] –
Access mode: https://zib.com.ua/ua/139695-ocinka_vplivu_na_dovkillya_ta_inshi_ekologichni_zasadi_robot.html

5

Law of Ukraine on Ecological Expertise (invalidated) [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
show/45/95-%D0%B2%D1%80#Text

6

DBN А.2.2-1-2003 “Design. Composition and content of materials concerning assessment of impacts on the environment (AIE)
in design and construction of enterprises, buildings and structures” [Electronic resource] – Access mode: https://dnaop.com/
html/29815/doc-%D0%94%D0%91%D0%9D_%D0%90.2.2-1-2003

7

Resolution 554 of the Cabinet of Ministers of Ukraine of 27.07.1995 on the list of the types of activity and objects posing heightened
ecological hazard” [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/show/554-95-%D0%BF
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EIA

AIE

Despite similar names, the AIE and the EIA are not the identical procedures
and not interchangeable. Thus, the EIA replaced the abolished ecological
expertise, while AIE is still required today for construction projects. In the
extractive sector, AIE is not required.

Why assessing environmental impact?
An environmental impact assessment is required for planning of extraction operations in order to
assess the damage which these operations may cause to the environment.
Depending on extraction methods and the type of extractable resource, environmental impact may
differ.
For instance, oil and gas production may cause,
inter alia8:
d destruction of natural landscape during
construction of extractive enterprises and
pipelines;
d soil contamination by petroleum products
within the industrial site and the adjacent area
during extraction operations or as a result of
emergency leaks during transmission;
d air pollution by products of oil (gas)
processing.
The following adverse changes in the natural
environment may occur during extraction and
enrichment of coal and lignite, and during
extraction of other mineral resources using
open-pit or underground mining methods:
at the geological exploration stage:
d geomechanical changes (changes in the
natural structure of a mountain massif,
terrain, the surface layer of the earth, or soil,
including deforestation and deformation of
the surface);
d hydrogeological
changes
(changing
reserves, flow regime, quality and level of
ground water, changing water regime of soil,
dumping of harmful substances from the
underground into rivers and other bodies of
water);

8

8

d chemical changes (changing composition
and properties of atmosphere and
hydrosphere,
including
acidification,
salinization and contamination of water,
increasing content of phytotoxic elements
in water and the air);
d physico-mechanical
changes
(air
contamination and warming, changing
properties of the soil layer, etc.);
d noise pollution, soil and mountain massif
vibration, rock outbursts during explosions;
d worsening
transparency
of
the
atmosphere and other possible occurrences
accompanying mining operations and
adversely affecting the environment;
at the extraction stage:
d damage to the earth surface caused by
open-pit mining or by drilling mine shafts
and erecting pithead buildings (in the case
of underground mining), and also, resulting
from surface subsidence;
d when a rock is extracted, the soil surface
subsides and the resulting depressions are
filled with water;
d hydro-ecological conditions of soil are
damaged, which causes an increasing
drainage of mine water carrying substantial
quantities of contaminants (chlorides,
sulfuric acid, soluble salts of iron, copper,

Materials of the Department of Ecology, Geography and Tourism of Rivne State University of Humanities [Electronic resource] – Access
mode: https://www.kegt-rshu.in.ua/images/dustan/l_o_p_2.pdf
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manganese, zinc, nickel and other metals).
That, in turn, results in declining crop yields
on the cultivated land adjacent to mining
allotments and extraction sites;
d air pollution during mining operations is
caused mainly by dust and gases occurring
as a result of explosions, and by naturally
occurring gas emissions at mining sites.
Refuse heaps are a constant source of fine dust. A
part of precipitation falling on refuse heaps flows
down the heap surface, thus contaminating the
adjacent area with refuse rock particles. Water
penetrating inside the

Proper planning of extraction operations is
important, because geological exploration
is a costly type of economic activity.
For example, one drilling rig for drilling of
exploratory gas wells may cost as much
as 15 million US dollars9, and before the
production operations can start there would
be necessary to drill several such wells. The
cost of drilling exploratory wells is estimated
at 5 to 12 million US dollars pending on type,
projected depth and complexity, while the
drilling of development wells costs between
2 and 10 million US dollars10. Also, in order to
develop an extraction site the company must
obtain a special extraction permit at the fee of
20 to 120 million hryvnias on average11, and
also, spend money on land allocation and
on construction of a drilling site, as well as
infrastructure for transportation of extracted
resources. For example, Ukrgazvydobuvannia
estimates the cost of the full gas production
cycle, from the start of drilling and production

9

refuse body intensifies weathering processes,
in particular, oxidation of sulfide sulfur and
formation of sulfuric acid. This process results in
the formation in the refuse heap of a filtrate with
strongly acidic reaction.
Mining enterprises using underground nuclear
blasting and the so-called geotechnological
extraction methods, including underground
leaching, cause especially large damage to the
environment.
Inflammable mined rocks in refuse heaps
contaminate the air and soil by combustion
products, and first of all, sulfuric compounds.

to the closure of the well, at 180 to 250 US
dollars per thousand cubic meters12.
The need in such a substantial investment
gives a new dimension to business planning
in the extractive sector. An investor must
calculate all risks in order to return and
augment the invested capital.
Under Ukrainian law, operations of business
entities of any form of ownership, conducted
in violation of the environmental protection
law, may be suspended or altogether
terminated13. It means that if an enterprise
fails to do environmental impact assessment
or fails to adhere to the EIA conclusion during
its extraction (and, in certain cases, geological
exploration) operations, all investments of
that enterprise in the extraction site could
be completely alleviated and the company
would incur losses.

How Bohdan Khmelnytskyi helps extract gas from Ukrainian subsoil [Electronic resource] – Access mode: https://ukr.segodnya.ua/
ukraine/kak-bogdan-hmelnickiy-pomogaet-dobyvat-gaz-iz-ukrainskih-nedr-1297990.html

10 10 facts about extraction of Ukrainian gas [Electronic resource] – Access mode: https://www.epravda.com.ua/projects/
gazpravda/2019/09/5/650837/
11 Ibid
12 Ukrgazvydobuvannia named the cost price of gas production [Electronic resource] – Access mode: https://www.epravda.com.ua/
news/2018/10/4/641273/
13 Law of Ukraine on Environmental Impact Assessment [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
show/2059-19
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Brief concluding remarks:
 The purpose of the environmental impact
assessment (EIA) is to determine potential
impact on the environment and risks from
the future extraction operations, identify
possible recovery ways, develop the ways
of minimizing this impact, and make a
decision, based on the assessment results,
concerning these operations.
 The EIA is necessitated by the following
two factors:

10
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• environmental: assessing impact on
the environment and minimizing its
possible adverse consequences;
• economic: the unavailability of EIA
or the failure to adhere to the EIA
conclusion may result in termination of
operations and the loss of investment.
 An EIA must precede, as far as possible, the
company’s investments in the extraction
site, because an EIA may result in the
denial of extraction operations.

2
ENVIRONMENTAL IMPACT
ASSESSMENT, DEFINITION OF
PROCEDURE AND LEGAL BASIS

2.1. What is an environmental impact assessment?
International and European law
An environmental impact assessment is a process comprising:
e preparation by a developer of an environmental impact assessment report;
e consultations with the public;
e verification by the competent authority of information presented in the environmental impact
assessment report, any other additional information provided by the developer, and any
information gathered in the course of consultations with the public;
e a reasonable conclusion of the competent authority concerning the project’s substantial
environmental impact, considering examination results and, where appropriate, results of an
additional examination performed by the competent authority itself;
e integration of the competent authority’s reasonable conclusion into any decision concerning the
launch of activity.
That’s how this procedure is defined in Directive 2011/92/EU on the assessment of the effects
of certain public and private projects on the environment (Directive 2011/92/EU)14. The
implementation of this Directive is required by the Association Agreement between the European
Union and the European Atomic Energy Community and their Member States, of the one part, and
Ukraine, of the other part (in particular, Annex XXX).

Also, in European practice an EIA is preceded by:

1
identification of a degree of
environmental impact from
the planned activity, i.e.,
whether an EIA is necessary
(screening);

2
determining the scope
and level of information
itemization, necessary for an
assessment of the planned
activity (scoping)15.

3
EIA

14 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain
public and private projects on the environment (codification) [Electronic resource] – Access mode: https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX%3A32011L0092
15 Environmental Impact Assessment - 7 steps [Electronic resource] // International Institute of Sustainable Development – Access mode:
https://www.iisd.org/learning/eia/eia-7-steps/
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In order to better understand the processes examined here, let’s take a look
at some other notions set forth in Directive 2011/92/EU.

Project

Developer

Development consent

means the execution of
construction works or of other
installations or schemes; other
interventions in the natural
surroundings and landscape
including those involving the
extraction of mineral resources.

means the applicant for
authorization for a private
project or the public authority
which initiates a project.

means the decision of the
competent authority or
authorities which entitles the
developer to proceed with the
project.

The commitment to abide by the EU legislation on environmental impact assessment is also set forth
in the Protocol of Ukraine’s accession to the Energy Community Treaty16.

The EIA procedure is also envisaged by
international conventions on environmental
protection, to which Ukraine is a signatory party.
The Convention on Environmental Impact
Assessment in a Transboundary Context (the
“Espoo Convention”) sets out the obligations
of Parties to carry out an environmental impact
assessment of certain activities at an early
stage of planning. It also lays down the general
obligation of States to notify and consult each
other on all major projects under consideration
that are likely to have a significant adverse
environmental impact across boundaries.

The Convention on Access to Information,
Public Participation in Decision-Making and
Access to Justice in Environmental Matters
(the “Aarhus Convention”) grants the public
rights regarding access to environmental
information, public participation in decisionmaking processes on environmental matters,
and access to justice. The Parties to this
Convention are obliged to create the necessary
conditions to make sure that public authorities
at national, regional and local levels facilitate the
enjoyment of these rights.

16 Protocol of Ukraine’s accession to the Energy Community Treaty [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
main/994_a27
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2.2. What is an environmental impact assessment?
Ukrainian law
The Ukrainian regulatory
framework concerning EIA
includes:
e Law of Ukraine No 2059-VIII of 23.05.2017
on Environmental Impact Assessment;
e Resolution No 1026 of the Cabinet
of Ministers of Ukraine of 13.12.2017
approving the procedure of transmitting
documentation for an environmental impact
assessment conclusion and for the funding
of environmental impact assessment, and
the procedure of keeping the Unified Register
of Environmental Impact Assessments;
e Resolution No 989 of the Cabinet of
Ministers of Ukraine of 13.12.2017 approving
the procedure of organizing public hearings
in the process of environmental impact
assessment;
e Resolution No 1010 of the Cabinet of
Ministers of Ukraine of 13.12.2017 approving
the criteria for definition of the planned
activities for which environmental impact
assessment is not required, and the criteria
for definition of the extensions of and
changes in activity and objects for which
environmental impact assessment is not
required;
e Order No 182 of the Ministry for
Environmental Protection and Natural
Resources of Ukraine of 30.05.2018
approving the amount of the fee for
organization of public hearings during the
environmental impact assessment process.

14
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The provisions regarding the
obligatory EIA for extraction
operations were incorporated
into:
e Subsoil Code of Ukraine No 132/94-VR of
27.07.1994;
e Law of Ukraine No 2665-III of 12.07.2001 on
Oil and Gas;
e Law of Ukraine No 1039-XIV of 14.09.1999
on Production Sharing Agreements;
e Law of Ukraine No 645/97-VR of 19.11.1997
on Extraction and Processing of Uranium
Ores;
e Mining Law of Ukraine No 1127-XIV of
06.10.1999;
e Resolution No 615 of the Cabinet of
Ministers of Ukraine of 30.05.2011 approving
the procedure of issuing special extraction
permits;
e Resolution No 594 of the Cabinet of
Ministers of Ukraine of 30.05.2011 approving
the procedure of organizing auctions selling
special extraction permits;
e Resolution No 848 of the Cabinet of Ministers
of Ukraine of 17.10.2018 on implementation
of an experimental project introducing
electronic auctions selling special extraction
permits.

According to Article 2 of the Law of Ukraine on Environmental Impact Assessment17 (the “Law”):

An environmental impact assessment is a procedure envisaging:
e preparation by a business entity of an environmental impact assessment report;
e organization of a public hearing;
e analysis by the authorized body of information presented in the environmental impact assessment
report, any other additional information provided by the business entity, information gathered
from the public in the course of public hearings during the transborder impact assessment
procedure, and other information;
e issuance by the authorized body of a reasonable conclusion concerning environmental impact
assessment, which incorporates the results of the aforementioned analysis;
e incorporation of the environmental impact assessment conclusion in the decision authorizing the
planned activity.

In Ukraine, an environmental
impact assessment is required for:

An environmental impact
assessment can be performed by:

e planned activity and objects that may
produce potentially adverse impact on the
environment;

e business entities;

e planned economic activity subject to EIA,
which includes construction, reconstruction,
modernization, enlargement, change of
specialization and liquidation (dismantling)
of facilities, and other interference with the
natural environment.

e bodies of public administration and bodies
of local self-government ordering planned
activity (for the purposes of the Law, they are
considered at par with business entities);
e authorized central body, authorized regional
bodies, other executive bodies, the Supreme
Council of the Autonomous Republic of
Crimea, the Council of Ministers of the
Autonomous Republic of Crimea, bodies of
local self-government;
e the public;
e in the cases concerning transborder context:
the country of origin and the affected
country.

17 Law of Ukraine on Environmental Impact Assessment [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
show/2059-19
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The EIA conclusion is a binding document which must be taken into consideration when
making decision authorizing the planned activity; it could serve as the reason for denying the
authorization. A conclusion may require the business entity to perform post-project monitoring.
Failure to fulfill environmental conditions of the EIA conclusion may result in charging the
business entity concerned with disciplinary, civil, administrative or criminal liability.
In particular, the Law on Environmental Impact Assessment states that activity of an enterprise
that violated the Ukrainian law on EIA may be suspended until environmental conditions for
the enterprise’s activity are fulfilled. An activity could be terminated, if an activity for which
an EIA is required was conducted without making the required assessment and receiving a
decision authorizing the planned activity, or in the event of systematic violations in the EIA
sphere which cannot be fixed for technical, economic or other reasons. A decision suspending
or terminating the enterprise’s activity shall be made by court based on a complaint from the
State Environmental Inspectorate of Ukraine18.

Brief concluding remarks:
 The EIA shall be made by a project developer, i.e., an extractive company or another entity
(body of public administration, local authority, etc.) pursuant to Ukraine’s international
commitments under its international agreements and in accordance with Ukrainian
legislation.
 The EIA procedure shall be performed before making decision authorizing the project
activity, and it consists of the following steps:
Fig. 1. Main stages of the EIA procedure

1
2
3

organization of a public hearing

analysis by the authorized body of information presented in the EIA report

4
5

preparation of an EIA report

issuance by the authorized body of a reasonable EIA conclusion

incorporation of the EIA conclusion in the decision authorizing the planned activity

6

making decision authorizing the planned activity

 The EIA conclusion is a binding document. Failure to fulfill environmental conditions of the
EIA conclusion may result in charging the business entity concerned with liability.

18 Law of Ukraine on Environmental Impact Assessment, Article 16 [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
show/2059-19
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3
EXTRACTIVE OPERATIONS
SUBJECT TO ENVIRONMENTAL
IMPACT ASSESSMENT

3.1. Under what conditions is an environmental
impact assessment required? EU law
Directive 2011/92/EU19 contains annexes with the lists of the planned
activity types that shall be made subject to an EIA.

Annex І lists the projects subject to
an obligatory EIA. In the context of
extraction, it contains:
e extraction of petroleum and natural gas for
commercial purposes where the amount
extracted exceeds 500 tons/day in the case
of petroleum and 500 000 cubic meters/day
in the case of gas;
e quarries and open-cast mining where the
surface of the site exceeds 25 hectares, or
peat extraction, where the surface of the site
exceeds 150 hectares.

e deep drilling, in particular:
• geothermal drilling;
• drilling for the storage of nuclear waste
material;
• drilling for water supplies;
• with the exception of drillings
investigating the stability of the soil;

for

e surface industrial installations for the
extraction of coal, petroleum, natural gas
and ores, as well as bituminous shale;
e surface storage of natural gas;
e surface storage of fossil fuels;

Annex ІІ lists the projects for
which the state shall determine
whether the project shall be made
subject to an EIA procedure. In the
context of extraction, it contains:
e quarries, open-cast mining and peat
extraction (projects not included in Annex I);

e oil and gas pipeline installations;
e installations for the disposal of waste
(projects not included in Annex I);
e waste-water treatment plants (projects not
included in Annex I);
e sludge-deposition sites, etc.

e underground mining;
e extraction of minerals by marine or fluvial
dredging;
Directive 2011/92/EU states that for projects
listed in Annex II, the states shall determine
whether the project shall be made subject to
an EIA through a case-by-case examination
or through thresholds or criteria set by the
state. At the same time, when a case-by-case

examination is carried out or thresholds or
criteria are set, the relevant selection criteria
set out in Annex ІІІ shall be taken into account.
In Ukraine, these criteria are approved by the
Resolution No 1010 of the Cabinet of Ministers
of Ukraine of 13.12.201720.

19 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain
public and private projects on the environment [Electronic resource] – Access mode: https://eur-lex.europa.eu/legal-content/EN/TXT
/?uri=CELEX:02011L0092-20140515
20 Resolution 1010 of the Cabinet of Ministers of Ukraine of 13.12.2017 approving the criteria for definition of the planned activities for
which an environmental impact assessment is not required, and the criteria for definition of the extensions of and changes in activity
and objects for which environmental impact assessment is not required [Electronic resource] – Access mode: https://zakon.rada.gov.
ua/laws/show/1010-2017-%D0%BF
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3.2. Under what conditions is an environmental
impact assessment required? International law
The Espoo Convention21
mentions:
e major mining, on-site extraction
processing of metal ores or coal;

and

e offshore hydrocarbon production.

Annex І to the Aarhus
Convention22 lists the following
projects that shall be made subject
to an EIA:

e extraction of petroleum and natural gas for
commercial purposes where the amount
extracted exceeds 500 tons/day in the case
of petroleum and 500 000 cubic meters/day
in the case of gas;
e quarries and opencast mining where the
surface of the site exceeds 25 hectares, or
peat extraction, where the surface of the site
exceeds 150 hectares.

3.3. Under what conditions is an environmental
impact assessment required? Ukrainian law
According to the Law of Ukraine on Environmental Impact Assessment, there are two categories of
planned activity types and objects for which an EIA is obligatory.
At the first glance, not that many types of activity concern exploration and extraction of natural
resources.
The first category of planned activity types
and objects which may produce a substantial
environmental impact includes:

The second category of planned activity
types and objects which may produce a
substantial environmental impact includes:

extraction of petroleum and natural gas on the
continental shelf;

deep drilling, including geothermal drilling,
drilling for the storage of nuclear waste
material and drilling for water supplies (with
the exception of drillings for investigating the
stability of the soil);

quarries and open-cast mining, processing
and enrichment, where the surface of the site
exceeds 25 hectares, or peat extraction, where
the surface of the site exceeds 150 hectares.

extractive industry:
• extraction of natural resources, with the
exception of natural resources of local
significance extracted by landowners or land
users within the land plots allocated to them
for that specific purpose;
• processing (including enrichment) of natural
resources.

21 The Convention on Environmental Impact Assessment in a Transboundary Context [Electronic resource] – Access mode: https://zakon.
rada.gov.ua/laws/show/995_272
22 The Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
[Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/main/994_015
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The environmental impact assessment is not required for the planned activities aimed solely to
enhance national defense, liquidate the consequences of emergencies and the consequences of
the anti-terrorist operation in the anti-terrorist operation area for the duration of the said operation
according to the criteria approved by the Cabinet of Ministers of Ukraine.

To summarize, it is fair to say that international and European laws concur that projects featuring
extraction of hydrocarbons and mineral resources, particularly those extracted by opencast mining, shall be made subject to an EIA.
At the same time, the EU legislation allows Member States to expand the list of activity
types and projects subject to an EIA by including to that list quarries, peat extraction (where
the surface of the site is below 150 hectares), underground mining, extraction of minerals
by marine or fluvial dredging, deep drilling, in particular, geothermal drilling, drilling for the
storage of nuclear waste material and drilling for water supplies (with the exception of drillings
for investigating the stability of the soil), surface industrial installations for the extraction of coal,
petroleum, natural gas and ores, as well as bituminous shale.

3.4. Extractive company’s operations subject
to an EIA
So, is it true that extractive companies do the EIA solely for extraction and drilling projects? Actually,
no. Extraction projects envisage a number of ancillary activities that in itself must be made subject to
an EIA. And they represent a significant portion of workload on the business entity.

For example, as follows from the Unified Register of EIA23,
Ukrgazvydobuvannia Joint-Stock Company performs at various stages EIA
procedures for the following activities:
e reconstruction of the first compression stage of a booster compressor station;
e modernization of a booster compressor station (two projects);
e construction of a new compressor workshop;
e construction of an installation for the deep hydrocarbon extraction;
e reconstruction of a gas processing installation;
e organization of an extraction site, construction of an installation for the deep hydrocarbon
extraction at a booster compressor station.

23 A sample from the Unified Register of EIA as of 28.12.2019 [Electronic resource] – Access mode: http://eia.menr.gov.ua/uk/cases?searc
h=%D0%B2%D0%B8%D0%B4%D0%BE%D0%B1%D1%83%D0%B2
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Coal mining enterprises24 carry out an EIA (besides extraction projects) for the
following projects:
e utilization of coalbed methane;
e land re-cultivation for agricultural use (as pastures);
e construction of an energy source on the basis of a cogeneration plant for the purpose of creating
an alternative source of electricity and heat for own purposes;
e construction of a tube furnace (a heater of absorbent coal oil) on the premise of an existing
benzene department of a byproduct recovery plant;
e laying a pipeline for discharge of mine water from an industrial site;
e reconstruction of a coal mine;
e organization of a site for handling of arriving coal;
e construction and operation of a discharged mine water collector.

Therefore, the activity types ancillary to extraction operations, for which extractive companies
are also required to do an EIA, are statistically comparable to the main types of their activity.

Fig. 2. EIAs performed by Ukrgazvydobuvannia JSC

1%
7%

8%

Drilling of wells: 99 procedures

46%

Extension of special hydrocarbon extraction
permits: 81 procedures
Geological exploration and experimental
commercial development: 15 procedures
Expansion of permit’s boundaries: 2
procedures
Miscellaneous: 17 procedures

38%

Source: own calculations based on a sample from
the Unified Register of EIA as of 20.11.2019

An analysis of this sample suggest the conclusion
that Ukrgazvydobuvannia had 17 cases in the
Unified Register of EIA concerning various
ancillary activities, which is comparable with
the number of cases (15) concerning geological
exploration and experimental commercial
development. Also, extractive companies

often combine exploration and extraction
of natural resources with other activities. For
example, Ukrgazvydobuvannia processes liquid
hydrocarbons and sells petroleum products25,
which increases accordingly the number of EIA
procedures which the company performs.

24 Ibid
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The number of EIA procedures for ancillary
activities may even exceed the similar figure
for the company’s main activity types. Thus, an
analysis of data from the Unified Register of EIA
for Poltava Gas and Oil Company shows that in
addition to two EIA procedures for hydrocarbon

extraction operations the company performed
two more EIA procedures for ancillary activities
(Fig. 3). For coal mining enterprises, 9 EIA cases
concerning coal mining and 14 EIA cases
concerning ancillary activities were found in the
Unified Register of EIA (Fig. 4)26.

Fig. 3. EIAs performed by PGOC

Fig. 4. EIAs performed by coal mining
enterprises

2

1

number of
procedures

14

9

number of
procedures

2

10

Extraction of hydrocarbons

Coal extraction

Drilling of wells

Preparation and development of coal beds

Miscellaneous
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Source: own calculations based on a sample from the Unified Register of EIA as of 20.11.2019

Brief concluding remarks:
 International and European laws state
that projects featuring extraction of
hydrocarbons and mineral resources,
particularly those extracted by open-cast
mining, shall be made subject to an EIA.
 At the same time, the EU legislation allows
Member States to expand the list of activity
types and projects subject to an EIA.

 Ukraine requires an EIA for projects
featuring extraction of natural resources,
including oil, gas, and resources extracted
by open-cast mining or deep (including
geothermal) drilling.
 In addition, extractive companies are
required to perform an EIA for other types
of activity besides extraction, for example,
reconstruction of installations, waste
disposal, etc.

25 Processing and sale [Electronic resource] – Access mode: http://ugv.com.ua/uk/page/pererobka-i-realizacia
26 A sample from the Unified Register of EIA as of 28.12.2019 [Electronic resource] – Access mode: http://eia.menr.gov.ua/uk/cases?searc
h=%D0%B2%D0%B8%D0%B4%D0%BE%D0%B1%D1%83%D0%B2
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4
THE ENVIRONMENTAL IMPACT
ASSESSMENT PRACTICE IN
EXTRACTIVE INDUSTRY PROJECTS

As mentioned in the previous sections, Ukrainian law requires an EIA to be carried out in the process of
making decisions concerning authorization of the planned activity before the said activity is commenced.

The need to perform the EIA procedure is determined according to the

Criteria for definition of the extensions
Criteria for definition of the planned
and of and changes in activity and objects for
activities for which EIA is not required27,
which EIA is not required,

approved by the Cabinet of Ministers of Ukraine28.

If the planned activity meets the aforementioned criteria, the EIA procedure is not required.

According to the Law, the EIA procedure comprises:
e notification about the planned activity;
e organization of a public discussion of the scope of survey;
e preparation of an EIA report;
e organization of a public discussion of the EIA report;
e analysis by the authorized body of information provided in the EIA report, and the issuance of a
reasonable EIA conclusion;
e issuance of a decision authorizing the planned activity, and integration by the developer of the EIA
conclusion into decision to launch the planned activity.
Let’s take a step-by-step look at each of these stages. A hydrocarbon extraction case was selected from
the Unified Register of EIA to be used as an example.

27 Resolution 1010 of the Cabinet of Ministers of Ukraine of 13 December 2017 approving the criteria for definition of the planned activities
for which an environmental impact assessment is not required, and the criteria for definition of the extensions of and changes in activity
and objects for which environmental impact assessment is not required [Electronic resource] – Access mode: https://zakon.rada.gov.
ua/laws/show/1010-2017-п
28 Ibid
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4.1. Step 1: notifying about the planned activity

Submitting a notice to the authorized body
A business entity informs the authorized regional
body about its intention to conduct a planned
activity and about the assessment of its impact on
the environment by submitting a written notice,
on paper and in electronic form, to the authority
having jurisdiction over the location of the said
activity. The notice form is approved by the
Resolution No 1026 of the Cabinet of Ministers of
Ukraine of 13 December 201729.
The notice shall contain information about
the business entity, the planned activity and its
alternatives, technical characteristics; the area,
sources and forms of possible environmental
impact; the planned scope of exploration, details
of the EIA procedure and the possibilities for the
public to participate in it, etc.

If the planned activity falls within the first category
(can produce a substantial environmental
or transborder impact) or can produce an
environmental impact in two or more regions, or
if the planned activity is ordered by a local state
administration and/or approved by the Cabinet
of Ministers of Ukraine, or if it will be financed
by foreign loans secured by a government
guarantee, the authorized body shall forward the
notice to the Ministry of Environmental Protection
and Natural Resources of Ukraine (the “Ministry”)
within three business days after receiving it, and
at the same time shall notify the business entity
about it.
The business entity itself may submit the notice
directly to the Ministry for the purpose of receiving
the Ministry’s EIA conclusion.

Unified Register of EIA
Ukraine has the Unified Register of Environmental
Impact Assessments (the “Register”), an
automated system of gathering, processing,
reviewing, accumulating, systemizing, storing
and providing access to EIA information and
documents. The procedure of keeping the
Register is approved by the Resolution No 1026
of the Cabinet of Ministers of Ukraine of 13
December 201730.

A notice of planned activity subject to an EIA shall
be submitted in the required form in the PDF
format to the Register’s electronic account.
Also, a notice may be filed in the Register by
the authority which received that notice from a
business entity within three business days after
receiving it.

29 Resolution 1026 of the Cabinet of Ministers of Ukraine of 13 December 2017 approving the procedure of transmitting documentation
for an environmental impact assessment conclusion and for the funding of environmental impact assessment, and the procedure of
keeping the Unified Register of Environmental Impact Assessments [Electronic resource] – Access mode: https://zakon.rada.gov.ua/
laws/show/1026-2017-п
30 Ibid
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Publishing a notice of planned activity
According to Article 4 of the Law, the notice
shall be posted on the official website of the
authorized regional body or, in certain cases, on
the Ministry’s official website, stating the official
publication date.
A notice shall be published by the business entity
within three business days after it was submitted
to the authorized regional body or the Ministry
by:
e publishing it in the printed mass media (at
least two) circulating in the communities that
could be affected by the planned activity,
and also, by
e posting it on notice boards of bodies of local
self-government or in other public

Case-study
In the selected case, business entity X published a
notice of planned activity (continuing extraction
of hydrocarbons) on 10 December 2018.
In terms of its structure, the notice is compliant
with the form approved by the Cabinet of
Ministers of Ukraine. The notice contains
information about the business entity, the type
and main characteristics of the planned activity,
provides two technical alternatives concerning
drilling equipment, and states the area of
planned activity.
The notice contains information about technical
characteristics of the planned activity, and
describes ecological-engineering preparation
and types of possible environmental impact.
The form of the notice of planned activity
approved by the Resolution No 1026 of the
Cabinet of Ministers of Ukraine of 13 December

e places within the area of the planned activity,
or by
e publishing it in another manner that
guarantees
the
communication
of
information to residents of the community
concerned and to other stakeholders.
e Simultaneously with submitting an EIA
report, the business entity shall submit to
the authorized regional body or the Ministry
information confirming the fact and the
date of publishing, posting or otherwise
communicating a notice of planned activity.
The authorized body shall verify and include
the said information to the public discussion
report.

2017 requires information about technical
characteristics of the planned activity and
possible environmental impact to be provided
for the selected technical alternatives31.
However, the notice chosen for this case did not
contain information differentiated by technical
alternatives in these points.
As for the scope of survey, the notice mentions
the types of assessment for identifying the impact
on components of the environment which
company X was going to perform; however, it did
not specify the level of itemizing the information
that must be included to the report, containing
only references to requirements of the Law on
Environmental Impact Assessment.
The notice contains information about the type
of decision authorizing the planned activity
(special extraction permit) and the authorized
body: State Service for Geology and Subsoil of
Ukraine32.

31 Resolution 1026 of the Cabinet of Ministers of Ukraine of 13 December 2017 approving the procedure of transmitting documentation
for an environmental impact assessment conclusion and for the funding of environmental impact assessment, and the procedure of
keeping the Unified Register of Environmental Impact Assessments [Electronic resource] – Access mode: https://zakon.rada.gov.ua/
laws/show/1026-2017-п
32 Notice of planned activity subject to environmental impact assessment [Electronic resource] – Access mode: http://eia.menr.gov.ua/
uploads/documents/2361/reports/7d7523a5fa8bf4f4b2b9a3833d20c3b6.pdf
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4.2. Step 2: organizing a public discussion of the
scope of assessment
The public has 20 business days to review the
notice of planned activity, analyze possible
consequences, and prepare suggestions and
remarks, in particular, concerning the scope
of assessment and the level of itemizing the
information that must be included to the EIA
report.

Case-study
On 25 January 2018, a notice of the absence
of suggestions and remarks from the public
concerning the planned activity, the scope
of assessment and the level of itemizing the
information that must be included to the EIA
report was posted in the Unified Register of EIA.
However, suggestions concerning the planned
activity were received from a public authority
during the public discussion.

Upon receipt of suggestions and remarks
from the public (if any), the authorized body
concerned shall inform the business entity about
them and provide copies of these suggestions
and remarks within three business days after
receiving them.

These suggestions concerned the provision
of information regarding compliance with
environmental legislation in the course of the
business entity’s past activity. With regard to
the scope of survey, it was proposed to provide
information about the sources of information
about the current state of the environment
and consider the possibility to taking actions
necessary to minimize the impact on
components of the environment33.

4.3. Step 3: preparing an EIA report
According to the applicable rules, a business entity shall prepare an EIA report and shall bear
responsibility for the truthfulness of information provided in the said report.

An EIA report must contain:
e a detailed description of the planned activity;
e a description of reasonable alternatives to the planned activity and the main reasons for selecting
the proposed option, taking into consideration environmental consequences;
e a description of the current state of the environment (baseline scenario), and a description of
how it can probably change due to natural causes, without conducting the planned activity;
e a description of environmental factors which could probably be affected by the planned
activity and its alternative options;
e a description and assessment of probable environmental impact from the planned activity,
in particular, as regards the land, soil, water and biodiversity, emissions and dumping of
contaminants; noise, vibration, light, thermal and radioactive pollution; irradiation and other
factors of influence, and also, waste handling operations, risks to human health, cultural landmarks
and the environment, and effect on climate, including the nature and magnitude of greenhouse
gas emissions;
33 Remarks to a notice of EIA [Electronic resource] – Access mode: http://eia.menr.gov.ua/uploads/documents/2361/reports/34e495c0b
85eabe79f510c663c0afdc3.pdf
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e a description of forecasting methods used for the EIA and of the assumptions on which the
forecasting was based, and also, information about the state of environment used for this purpose;
e a description of envisaged actions aimed to prevent, avert, avoid, reduce or eliminate a
substantial environmental impact, including (if possible) compensations;
e a description of expected substantial adverse impact on the environment from the planned
activity due to the project’s vulnerability to emergency risks, and of actions to be taken to
prevent or mitigate the environmental impact from emergencies and to be taken in response to
emergencies;
e a definition of all difficulties (technical deficiencies, unavailability of sufficient equipment or
knowledge) discovered in the course of preparation of the EIA report;
e all remarks and suggestions received by the authorized regional body or the Ministry after
publication of the notice of planned activity, and also, information about how these remarks and
suggestions were accommodated;
e a brief content of monitoring and control programs concerning environmental impact from the
planned activity, and (if needed) post-project monitoring plans;
e a nontechnical summary of the entire information contained in the report, intended for a broad
audience;
e a list of references stating the sources used for descriptions and assessments contained in the
EIA report.

Case-study
In the selected case, an EIA report was published
on 28 February 2019. The report was prepared
with the assistance from a consulting company,
and its structure is compliant with the EIA report
form approved by the Cabinet of Ministers
of Ukraine. When preparing the report, open
environmental data and a study of the potential
impact from the planned activity, performed by
the developer, were used for analysis.
The report contains technical characteristics
of the planned activity based on technical
alternatives, describes the potential impact
from the planned activity on components of
the environment and on public health, and also,
the planned actions to be taken to monitor and
mitigate the consequences of environmental
impact at various stages of hydrocarbon
extraction operations on the designated site.

The annexes to company X’s EIA report contain
suggestions concerning the planned activity
made during the public discussion, and also,
responses to the remarks, copies of the special
extraction permit, the special water usage permit,
emission permits, a conclusion of the state
sanitary-epidemiological examination, a drilling
equipment and rig structure location scheme,
and also, information used when assessing
environmental impact from the planned activity.
The report contains information about the
company which developed the report, but
does not include information about the experts
responsible for preparing the report and their
qualification34.

34 Report on assessment of environmental impact from the planned activity of continuing hydrocarbon extraction [Electronic resource] –
Access mode: http://eia.menr.gov.ua/uploads/documents/2361/reports/e787591f9bb295ccbbff1685169babef.pdf
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4.4. Step 4: organizing a public discussion of the
report
The developer shall ensure open public access
to the EIA report.
Thus, the report shall be made available on the
premise of:
e the authorized body;
e the body of local self-government of the
community that could be possibly affected,
and
e may be (additionally) made available in other
publicly accessible locations designated by
the business entity.
An announcement of the start of public
discussion of the EIA report must be posted on
the official website of the authorized regional
body or the Ministry. There are no legislative
requirements concerning the deadlines for
publication of EIA reports on the websites of
authorized bodies; however, an analysis of
cases in the Unified Register of EIA reveals that
reports are posted in the Register simultaneously
with the announcement of the start of public
discussion.

Case-study
Company X’s announcement of the start of
public discussion of the EIA report was posted
in the Unified Register of EIA on 28 February
201935, and a public hearing was scheduled for
21 March 2019. The public hearing was held
in a city located 15 km away from the planned
activity site and 20-30 km away from the villages
closest to the planned activity site,

Within three business days after submitting to
the authorized regional body or the Ministry,the
business entity shall publish the announcement
in the same manner as the notice of planned
activity.
The business entity shall simultaneously submit
information confirming the fact and the date of
publishing the announcement.
A public discussion shall be held in the form
of public hearing and in the form of written
(including electronic) remarks and suggestions.
This phase continues at least 25 business
days but not more than 35 business days. The
authorized regional body or the Ministry is
required to ensure public discussions during the
entire EIA process. In doing so, they can either
organize a discussion themselves or select an
organizer of public hearings on a competitive
basis for a year, subject to requirements of the
Law on Public Procurements.
The authorized regional body or the Ministry
shall oversee preparation of a report on public
discussion. This document shall be filed in the
Unified Register of EIA within three business
days after the end of discussion.

which means that the place selected for
discussion was accessible for the persons whose
interest could be affected. Information about the
public hearing was published in Holos Ukrainy
and Uriadovyi Kurier newspapers and posted on
notice boards at the district councils concerned.
No representatives of the public showed up for
the hearing, and therefore, a statement of nowshow of the public for the public hearing was
drawn up36.

35 Announcement of the start of public discussion of the environmental impact assessment report [Electronic resource] – Access mode:
http://eia.menr.gov.ua/uploads/documents/2361/reports/5dfd451db6903007ce299e369b775e1a.pdf
36 Report on public discussion of planned activity [Electronic resource] – Access mode: http://eia.menr.gov.ua/uploads/
documents/2361/reports/2b4e04260c5721404ea1cef83c7e8829.pdf

DiXi Group | 2020

29

4.5. Step 5: the authorized body analyzing
information provided in the EIA report and issuing /
denying a conclusion
Within 25 business days after the end of public
discussion, the authorized body shall issue an
EIA conclusion confirming the acceptability or
reasoning the unacceptability of the planned
activity and defining environmental conditions
for the said activity.
When preparing a conclusion, the authorized
body shall review and take into account the EIA
report and the public discussion report.
The descriptive part of the conclusion shall
contain information about:
e the completed EIA procedure;
e incorporation of the EIA report;
e incorporated and declined remarks and
suggestions received during the public
discussion.
In its conclusion the authorized body shall lay
down information about characteristics of the
planned activity and determine whether it is
acceptable or unacceptable. If the authorized
body decides, based on an analysis, that the
planned activity is acceptable, it shall also
set forth in its conclusion the environmental

Case-study
In the selected case, the EIA conclusion was
posted in the Unified Register of EIA on 16 April
2019 along with the public discussion report.
Based on an analysis of information provided
in the EIA report, the authorized body made
decision that the planned activity is acceptable
and set out environmental conditions for the
said activity. Some of these conditions stated

conditions for preparatory work and the
planned activity. In addition, the authorized
body may oblige the business entity to take
compensational measures or actions aimed
to prevent, avoid, reduce, eliminate, limit or
monitor the environmental impact from the
planned activity, make an additional EIA at
another stage of the project, or perform postproject monitoring.
The authorized body shall publish its EIA
conclusion and file it in the Unified Register
of EIA within three business days after it was
adopted. The business entity shall also publish
information about the conclusion within three
business days after receiving it.
An
environmental
impact
assessment
conclusion becomes invalid upon expiration
of five years, if a decision authorizing the
planned activity was not made. If changes in the
project documentation or legislative changes
necessitating the change of environmental
conditions stated in the EIA conclusion were
made before receiving the decision authorizing
the planned activity, the EIA procedure shall be
repeated.

in the EIA conclusion include the obligation to
abide by the technical requirements to the use
of equipment, take actions aimed to minimize
the environmental impact from the activity,
and control the impact from company X’s
activity on the environment. According to the
EIA conclusion, the company was required to
perform post-project monitoring and report the
monitoring results to the authorized body on an
annual basis37.

37 Conclusion regarding environmental impact assessment [Electronic resource] – Access mode: http://eia.menr.gov.ua/uploads/
documents/2361/reports/e1bb1778057b4dc2e461d00086a5391f.pdf
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4.6. Step 6: making decision authorizing the planned
activity, and incorporation by the developer of
the EIA conclusion in the decision authorizing the
planned activity
As mentioned earlier, the EIA conclusion must be
taken into account when conducting economic
activity. If an authorization document is required
to conduct this activity, the entire documentation
concerning the completed EIA procedure shall
be submitted to the authority concerned along
with the document package required for the
issuance of the said authorization.
According to Article 11 of the Law on
Environmental Impact Assessment, a business
entity shall submit an EIA report, a public
discussion report and an EIA conclusion to receive
a decision of a body of public administration or a
body of local self-government, which authorizes
the commencement of the planned activity.
This decision establishes (approves) the
parameters and conditions of the planned
activity, and shall be made in the form of
an authorization document or another act
according to the procedure established by law.

Case-study
In the selected case, company X planned the
continuation of hydrocarbon extraction activity,
and it received a special extraction permit (for
extraction of hydrocarbons) in 2015, before the
enactment of the Law on Environmental Impact
Assessment.

When making decision, bodies of public
administration and bodies of local selfgovernment must take the EIA conclusion into
account.
If legislation does not envisage the sanctioning
of the planned activity, the EIA conclusion that
found the planned activity to be acceptable
shall be regarded as a decision authorizing the
planned activity.
The authorities concerned shall publish
information about decisions within three
business days after it was made, enable the public
to have access to it, and provide information
to the authorized bodies which approved the
EIA conclusion. Authorized bodies shall file
information about decisions in the Unified
Register of EIA within three business days after
receiving it.
The business entity shall also publish information
about the decision (stating the authority,
number and date) within three business days
after receiving it.

The aforementioned special permit38 of
company Х was extended for 20 years per Order
494 of the State Service of Ukraine for Geology
and Subsoil of 11.12.201839, and compliance with
the Law on Environmental Impact Assessment
was included to its special conditions.
According to the changes in the Procedure of
Organizing Auctions Selling Special Extraction

38 “Special permits” section on the website of Geoinform of Ukraine [Electronic resource] – Access mode: http://geoinf.kiev.ua/specdozvoli/
39 Order 494 of the State Service of Ukraine for Geology and Subsoil of 11.12. 2018 [Electronic resource] – Access mode:
https://www.geo.gov.ua/orders-of-the-state-geonadr/
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Permits and in the Procedure of Issuing
Special Extraction Permits made in April 2018,
a transitional period to perform an EIA was
envisaged for extractive companies to receive
an EIA conclusion.

Brief concluding remarks:
 The EIA procedure consists of six steps
which are obligatory for business entities
operating in various areas and to which
the Law of Ukraine on Environmental
Impact Assessment applies.

Therefore, business entities which submitted
documents to receive (extend) a special
extraction permit before 31 December 2018
were able to receive or extend a special
extraction permit before receiving an EIA
conclusion subject to the condition that the
company performs the EIA procedure within the
following six months40.

 An analysis of a hydrocarbon extraction
case taken from the Unified Register
of EIA has revealed that overall, the EIA
procedure for an extractive company may
take approximately six months (until an EIA
conclusion is received).

Fig. 5. Example of the EIA procedure (for the selected case from the Unified Register of EIA)*
16.12
2018

05.01
2019

25.01
2019

14.02
2019

06.03
2019

26.03
2019

15.04
2019

05.05
2019

Publication of a notice of planned
activity
Public discussion of the scope of
assessment

46
80

Preparation of an EIA report
Organization of a public discussion
of the EIA report

21

Preparation of an EIA conclusion
by the authorized body

47

Duration of the phase, days

*the receipt of a permit or the adoption of a decision authorizing the planned activity was not
mentioned, because in the reviewed case the permit was extended before receiving an EIA
conclusion

40 Resolution 333 of the Cabinet of Ministers of Ukraine of 25.04.2018 amending the procedures approved by the Resolutions 594
and 615 of the Cabinet of Ministers of Ukraine of 30 May 2011 [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
show/333-2018-п
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5
FORMULATION OF
PROBLEMATIC ASPECTS
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As we can see, legislation provides a quite detailed definition of the EIA procedure: almost all main steps
are described in the Law on Environmental Impact Assessment itself, which rules out the possibility of
manipulations by constantly making changes as it often the case with bylaw regulatory acts.
Nevertheless, there is a number of problematic aspects in application of the Law and in performance
of the procedure itself, particularly in the extractive sector.

5.1. Problem 1: large number of EIA procedures for
extractive companies
As mentioned in the previous sections, European
legislation states that resource extraction
projects are subject to an obligatory EIA. Also,
Ukraine took advantage of the possibility
provided by the EU legislation and elected to
make the EIA obligatory also for deep (including
geothermal) drilling projects.
Therefore, we have a situation when from the
formal point of view an extractive company
is required to perform EIA both for the entire
extraction project and for the drilling of particular
wells (even if they are constructed to a standard
design). At the same time, it is worth noting that
the Law does not specify what wells are meant
by that: exploratory or development.
Following the logic of the Law, an extractive
company planning an exploration and later
extraction of oil and gas must perform an EIA at
least:
e at the stage of preparation for the drilling of
exploratory wells;
e for the resource (hydrocarbon) extraction
project;
e for very well or for a complex of development
wells.
Therefore, an extractive company shall start the
first EIA procedure back at the exploration, not
development stage.

Moreover, extractive companies shall perform
an EIA for other, ancillary types of activity besides
extraction, such as, for example, construction of
roads, raw hydrocarbon preparation plants, etc.
The fee for the EIA report preparation service
is commercial information which companies
do not disclose. However, we know from
public sources that the price of producing one
EIA report ranges from 150 to 650 thousand
hryvnias41.
At the first glance, this price may seem not
too high for a large extractive company.
However, considering that in order to develop
a site this company must perform a number
of EIA procedures (and some of them even
simultaneously), it could become a substantial
outlay. But the issue is not even the price of
service but the time each procedure takes
(almost half a year), during which the company
is not permitted to conduct the desired activity
(exploration, extraction).
The large number of procedures is
inconvenient for civil society as well. It would
have been more rational to discuss the project
on the whole during a public hearing, instead
of attending dozens of public hearings that
concern development of the same site.

41 Ekonomichna Pravda. What’s wrong with the environmental impact assessment law? [Electronic resource] – Access mode:
https://www.epravda.com.ua/columns/2018/06/11/637661/
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5.2. Problem 2: absence of standardized approaches
to the EIA report and the EIA conclusion
The Law states that regulatory-methodological
basis and standardization for preparation of
EIA reports shall be provided by the authorized
government agency, i.e., the Ministry of
Environmental
Protection
and
Natural
Resources.
At the same time, the aforementioned Ministry
has not approved any methodologies or
standards on preparation of reports for various
areas of planned activity yet. The preparation
of EIA reports for the extractive sector is different
from preparation of the same document for the
agricultural sector or for construction of tourism
infrastructure. Various risks must be assessed,
various indicators must be measured and
various possible environmental impacts from

the planned activity must be analyzed.
Presently, compliance with the Law in this
regard is ensured by consultations provided
by the Ministry to business entities. However,
the Ministry’s ability to ensure continuous
and systemic consulting on all aspects of
preparing reports for various areas of planned
activity is doubtful. Moreover, for as long as
approved report preparation criteria remain
unavailable, this situation will continue to create
preconditions for manipulations, because in
a number of cases the Ministry is the authority
consulting on how to prepare EIA reports and
the authority issuing a conclusion based on a
review of these reports, for example, concerning
activity in the transborder context.

The availability of EIA report preparation standards or criteria will make the work of the Ministry
and businesses easier and strengthen the principles of impartiality and objectivity of the EIA
procedure.

However, while in the case of preparing EIA
reports legislation envisages development
of standardized approaches, in the case of
preparing coclusions no such provisions are
available at all.

How does the Ministry or the authorized regional
body decide whether environmental impact
is significant/insignificant and whether the
planned activity is acceptable/unacceptable?
What is the methodology of making decisions
by these authorities?

It is worth noting that the availability of an approved methodology for preparation of a draft EIA
conclusion is much more important than at the stage of preparing a draft report. For the EIA
conclusion is a binding document, and in certain cases it serves as a permit to conduct economic
activity. This status places this document at the same level as authorization documents and
necessitates a certain standardization of approaches.
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In the extractive sector, a special extraction
permit and an extraction agreement (as a part
of the extraction permit) serve as a decision
authorizing economic activity. In order to
receive or extend the said permit, an extractive
company must submit an EIA conclusion.
An analysis of documentation from the
Unified Register of EIA does not allow to draw
unambiguous conclusions concerning the
uniformity of approaches to preparation of EIA
conclusions.

Case-study
In the two cases of EIA procedures concerning
construction of wells, authorized bodies
concluded that the business entities which
planned this activity have to do an additional
EIA. In one case, the authorized body reasoned
their decision by the fact that documentation
submitted by the

Some authorities de-facto rewrite the content
of the EIA report submitted by a business
entity and decide that the planned activity is
acceptable. Other authorities put forth additional
requirements, for example, recommend to
do an additional EIA. It could be a reasonable
requirement, because in every particular case
the possibility of conducting the planned activity
is analyzed in a complex with natural systems of
the area where this activity is planned42.

business entity did not contain the required
information about the construction of a gas
pipeline from the wells, which was planned
according to information provided by the
company43. In the other case, the authorized
body obliged the business entity to perform
an additional EIA procedure if the drilling
technology is changed44.

Likewise, the approaches to making decisions laid down in the conclusion and requiring the postproject monitoring or an additional EIA are not standardized, either. In fact, every time the authority
issuing an conclusion decides that at their own discretion.

Case-study
In the cases of EIA procedures concerning
construction of wells, authorized bodies used
different approaches to decide that post-project
monitoring is required for this type of activity. In
one of the analyzed cases, the authorized body
stated indicators on whose basis the business

entity had to do post-project monitoring and the
frequency of monitoring45. In two cases, another
authorized body decided on the frequency of
reporting post-project monitoring results but did
not specify the parameters of monitoring46. In
neither of the analyzed cases did the authorized
bodies state the methodology of post-project
monitoring.

42 A sample from the Unified Register of EIA as of 28.12.2019 [Electronic resource] – Access mode:
http://eia.menr.gov.ua/uk/cases?search=%D0%B2%D0%B8%D0%B4%D0%BE%D0%B1%D1%83%D0%B2
43 Environmental impact assessment conclusion [Electronic resource] – Access mode:
http://eia.menr.gov.ua/uploads/documents/105/reports/dd52b0e245767b3b3c1336a14942a250.pdf
44 Environmental impact assessment conclusion [Electronic resource] – Access mode:
http://eia.menr.gov.ua/uploads/documents/1808/reports/b8fab1b0a015be033ac8f2812e091cc6.pdf
45 Environmental impact assessment conclusion [Electronic resource] – Access mode: http://eia.menr.gov.ua/uploads/
documents/3383/reports/1f250f1aed5c59caebadc6368e11d4cc.pdf Environmental impact assessment conclusion [Electronic
resource] – Access mode: http://eia.menr.gov.ua/uploads/documents/1841/reports/06fe1a53883cfcb15dad9f83af2b912e.pdf
46 Environmental impact assessment conclusion [Electronic resource] – Access mode:
http://eia.menr.gov.ua/uploads/documents/2694/reports/b3f990a926c00bfe481da813c0765d08.pdf
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Civil society organizations concerned with environmental protection also point
out this problem:
“The Law absolutely does not regulate the procedure of assessing environmental
impact. This aspect is addressed in Article 6 of the Law, but it only defines a general
structure of the EIA report and absolutely does not regulate the preparation
and evaluation of quality of the report and does not contain information about
the environmental impact assessment criteria (indicators), about the rights
and obligations of the report’s orderers and developers, the participation of
persons making the assessment in discussions of the planned activity, etc.
The requirements concerning the aforementioned aspects can be additionally
established by the relevant regulatory act, but the Law must state so47.”

5.3. Problem 3: absence of requirements to persons /
companies preparing draft EIA reports
A business entity can prepare an environmental impact assessment report by itself or order it from a
contractor.
The Law requires the EIA report to be signed by all its authors (developers), stating their
qualification. But at the same time, it does not follow from the Law that developer of a report is
required to have some particular qualification.
Such an ambiguity of formulations makes at least two conditional situations possible:

Conditional case study #1
An enterprise prepares an EIA report by itself,
and the report is signed by the CEO and
the responsible person. Simply stating the
qualification of the person signing the report is
enough, even if neither of the persons involved
is an ecologist by specialization.

Conditional case study #2
A company hires a contractor to prepare a report.
This contractor has ecologists on its staff, who
will work on the EIA report. Let’s say that in this
case, they prepared a proper-quality product
which will be accepted by the authorized body.

This report is likely to be declined, but in
this situation it is important to point out that
legislation allows in principle to prepare a report
by persons not having the proper qualification. In
other words, it is sufficient to state qualification
(for example, Bachelor in History), and the
authorized body will then decide whether or not
this report is admissible.

But at the same time, since there are no
legislatively approved requirements to specialists
preparing EIA reports, their competency is
impossible to verify, and therefore, the level of
their qualification is only an evaluative judgment.

The ambiguity of this situation creates the risks of manipulation, because the authorized body does
not have the criteria for objective evaluation of the developer’s knowledge and competencies.

47 National Environmental Center of Ukraine, “Problematic aspects of the EIA procedure: analysis and suggestions” [Electronic resource] –
Access mode: https://necu.org.ua/wp-content/uploads/2018/12/Проблемні_питання_процедури_ОВД_аналіз_і_пропозиції-OTvs.pdf
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The availability of certified providers of EIA report preparation services (with otherwise
confirmed knowledge) may deprive authorized bodies of the chance to manipulate and reduce
the presence of unqualified developers in the market. However, in these conditions the price of
EIA report preparation service will probably increase, because the companies providing these
services will have a reason to raise their prices.

5.4. Problem 4: “fictitious” public hearings in the EIA
procedure
As of 28 December 201948, in 136 instances out
of the 373 cases concerning extraction activity
representatives of the public did not show up for
the public hearing, and in all these instances the
EIA procedure advanced further.
According to the Procedure of Organizing
Public Hearings in the Process of
Environmental Impact Assessment approved
by the Resolution No 989 of the Cabinet of
Ministers of Ukraine of 13 December 201749,
if representatives of the public do now show
up for the hearing, the relevant statement
shall be drawn up and signed by the presiding
person. In that case, the public hearing shall
be regarded as having taken place.
In fact, this provision allows to organize
“fictitious”
hearings
without
public
participation. It takes place even though the
Law obliges both the permit issuing authority
and the business entity to publish information in
various manners at every stage.
An analysis of the practice of organizing public
hearings reveals the following problematic
aspects of this stage of the EIA:

e selection of a discussion place located far
from the actual place of activity, formal
approach to the speech of the business
entity’s representative;
e insufficient time for questions from the
public;
e refusal of the business entity to answer these
questions;
e improper performance of duties by the
organizer of public hearing50.
For example, the administrative center of an
amalgamated community in the Zhytomyr
Oblast, in whose territory the peat extraction
activity was planned, was chosen as the place of
public hearing in the EIA procedure. However,
the villages on which the potential impact from
the planned activity was the greatest are located
quite far from the public hearing place. Since
at the time of hearing no public transportation
between these villages and the amalgamated
community’s administrative center was available,
people who had the most interest in the hearing
of this case were unable to participate in the
discussion51.

48 A sample from the Unified Register of EIA as of 28.12.2019 [Electronic resource] – Access mode: http://eia.menr.gov.ua/uk/cases?searc
h=%D0%B2%D0%B8%D0%B4%D0%BE%D0%B1%D1%83%D0%B2
49 Resolution 989 of the Cabinet of Ministers of Ukraine of 13 December 2017 approving the Procedure of Organizing Public Hearings
in the Process of Environmental Impact Assessment [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/show/9892017-п
50 Public hearings in the environmental impact assessment procedure: analysis of practice and improvement recommendations.
Analytical document based on the case study method [Electronic resource]. – 2019. – Access mode: http://epl.org.ua/wp-content/
uploads/2019/07/OVD_kejsy_analit_10.07.19-1.pdf
51 Ibid
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Another example of a formal approach
to organization of a public hearing is the
organization by an extractive company
of hearings in EIA procedures concerning
continuation of resource extraction operations
without considering the possibility for the public
concerned to participate in these discussions.
Thus, five public hearings concerning extraction
of resources at five different sites within the
Kharkiv Oblast were held during one day in a
hotel in Kharkiv. In some of these five cases,
the distance from the area of planned activity
to the location of public hearing was more than
100 km, and therefore, residents of the localities
on which the planned activity would have the
greatest impact were de-facto unable to attend
the discussion of the planned activity52.
Examples like that can be found not only in the
EIA procedures concerning planned resource
extraction activity. Thus, the public hearing of

a case concerning reconstruction of animal
farm facilities in the Volhynian Oblast took
only four minutes, in which the speech by the
business entity’s representative lasted only 90
seconds. Such a formal approach results in an
insufficient public awareness of the nature and
possible consequences of the planned activity,
and consequently, it limits the possibility to
influence the hearing of the case. Although
representatives of the public were present at
this hearing, judging by the video record of the
hearing they did not participate in the discussion
of the case. One of the factors which could bear
upon the lack of public interest was the choice
of the place of public hearing: the discussion
was held 15 km away from the actual location
of the planned activity. Therefore, no proper
conditions for participation in the public hearing
were created for the people who could be
directly affected by the planned activity.

At the same time, an analysis of materials from the Unified Register of EIA shows that this
situation is gradually improving. During two years of implementing the Law, civil society has
mastered the EIA procedure and takes a more active part in discussions of extractive industry
projects. Still, in remote communities where the population does not have an Internet access
and businesses and/or permit issuing authorities fail to comply with requirements of the Law
concerning publication of information or publish this information late, “fictitious” hearings are
a commonplace occurrence.

Another form of public participation in the EIA
procedure provided by the Law is the provision
of written suggestions and remarks concerning
the planned activity. According to the Law, the
authorized body shall review remarks from
the public and decide whether to incorporate,
partially incorporate or decline them.
Environmental impact assessment legislation
does not contain criteria for evaluation of public
suggestions, and therefore, authorized bodies
make these decisions at their own discretion.
This discretion may result in the disregard of
public stance when making decision regarding
acceptability or unacceptability of the planned
activity.

In addition, considering that the approval by
regional councils of the allocation of extraction
sites for geological exploration and development
of resources of national importance and for
the purposes unrelated to resource extraction,
and the endorsement of draft PSAs by bodies
of local self-government were abolished in
December 201953, the EIA remains perhaps the
only instrument of influencing decision making,
which is available for the public today.

52 Ibid
53 Law of Ukraine amending certain legislative acts of Ukraine to improve legislation on extraction of amber and other resources
[Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/show/402-20
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Fig. 6. Public activity in hearings concerning EIA for extraction operations
as of 28.12.2019

With public participation

25%

75%

Without public participation

Source: own calculations based on a sample from
the Unified Register of EIA

5.5. Problem 5: nonobservance of international law
on EIA
In 2013, Ukraine signed two production sharing
agreements (PSAs) with Shell Exploration &
Production Ukraine Investments (IV) B.V. (for the
Yuzivska site) and Chevron Ukraine B.V. (for the
Oleska site).
Both these PSAs were classified “for internal
use”54; nevertheless, the texts of both agreements
have later (at the drafting stage) become publicly
accessible55.
Officially, however, the public was unable
to have access to up-to-date texts of the
signed PSAs, in which Environment-PeopleLaw international charitable organization saw
a violation of the Aarhus Convention and sent
the relevant communication to the International
Secretariat of the said Convention56.

This communication was preceded by a
number of requests for information from
Environment-People-Law ICO, placed with
the Secretariat of the Cabinet of Ministers, the
Ministry for Environmental Protection and the
State Service for Geology and Subsoil, and
lawsuits complaining about the refusal by these
government agencies to provide the texts of the
PSAs.
Another important nuance: an ecological
expertise of the PSA with Shell was done after
the agreement was signed: on 25 December
2013. On the other hand, an ecological expertise
of the PSA with Chevron was performed at
the agreement drafting stage. In this context,
it is worth noting that as of 2013, the Law on
Environmental Impact Assessment has not

54 Materials of Aarhus Convention International Secretariat v. Ukraine case ACCC/C/2014/118 Ukraine [Electronic resource] – Access
mode: https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2015-118_Ukraine/Correspondence_with_the_Party_
concerned/ FrPartyC118_08.11.2018_ukr.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2015-118_Ukraine/Add.1-23.pdf
55 Hydrocarbon production sharing agreement for the Yuzivska site [Electronic resource] – Access mode:
https://eimg.pravda.com/files/6/5/650effa-psa.pdf
Hydrocarbon production sharing agreement for the Oleska site [Electronic resource] – Access mode:
https://eimg.pravda.com/files/b/8/b808b48-psa-ukraine-chevron.pdf
56 Materials of Aarhus Convention International Secretariat v. Ukraine case ACCC/C/2014/118 Ukraine [Electronic resource] – Access
mode: https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2015-118_Ukraine/Communication_Ukraine_EPL_18.11.2014.
pdf

40

Environmental Impact Assessment in the Extractive Sector

been passed in Ukraine yet and the ecological
expertise procedure was applicable at the time.
Even though Shell and Chevron decided not to
continue operations on the contracted sites57
and a new partner company was selected to
develop the Yuzivska site (EPH, a Czech group
of companies, and NAFTA, a Slovak extractive
company whose shareholder EPH is), the case
versus Ukraine remained open. The talks and
correspondence concerning the possibility
and conditions of closing this case presently
continue.
On 19 December 2019, the Verkhovna Rada of
Ukraine passed the Law of Ukraine amending
certain legislative acts of Ukraine to regulate
amber extraction activity58. Besides the measures
aimed to deregulate and deshadowize amber
extraction operations, this document amended
the Law on Production Sharing Agreements by
abolishing the endorsement of draft PSAs by
the bodies of local self-government in whose
territory the extraction site provided for use is
located and the assessment of environmental
impact from draft PSAs (in which case, the
investor is required to do EIA for the planned
activity, but after the PSA is signed).

Environment-People-Law as the organization
that lodged the initial complaint informed
the International Secretariat of the Aarhus
Convention
about
the
aforementioned
legislative changes59.
In February 2020, the Cabinet of Ministers of
Ukraine approved changes in the Temporary
procedure of implementing an experimental
project which introduces electronic auctions
selling special extraction permits. These
changes envisage, in particular, deferment
of the EIA procedure until the sale and
issuance of special permits (paragraph 4 of the
Cabinet resolution)60. Information about the
legislative changes and their consequences for
implementation of the EIA procedure in Ukraine
was also communicated to the International
Secretariat of the Aarhus Convention61.

57 Shell withdraws from the Yuzivska site development project – Demchyshyn [Electronic resource] – Access mode: https://interfax.com.
ua/news/economic/299743.html, Chevron decided to withdraw from the Oleska site development project [Electronic resource] –
Access mode: https://www.epravda.com.ua/news/2014/12/15/512959/, Materials of Aarhus Convention International Secretariat
v. Ukraine case ACCC/C/2014/118 Ukraine [Electronic resource] – Access mode: https://www.unece.org/fileadmin/DAM/env/pp/
compliance/C2015-118_Ukraine/Correspondence_with_the_Party_concerned/ FrPartyC118_08.11.2018_ukr.pdf
58 Law of Ukraine amending certain legislative acts of Ukraine to regulate amber extraction activity [Electronic resource] – Access mode:
https://zakon.rada.gov.ua/laws/main/402-IX
59 Materials of Aarhus Convention International Secretariat v. Ukraine case [Electronic resource] – Access mode: https://www.unece.org/
fileadmin/DAM/env/pp/compliance/C2015-118_Ukraine/Correspondence_with_the_communicant/ frCommC118_17.12.2019.pdf
60 Resolution 63 of the Cabinet of Ministers of Ukraine of 5 February 2020 changing the Temporary procedure of implementing an
experimental project which introduces electronic auctions selling special extraction permits [Electronic resource] – Access mode:
https://zakon.rada.gov.ua/laws/show/63-2020-п
61 Materials of Aarhus Convention International Secretariat v. Ukraine case [Electronic resource] – Access mode: http://www.unece.org/
fileadmin/DAM/env/pp/compliance/C2015-118_Ukraine/Correspondence_with_the_communicant/ frCommC118_11.03.2020.pdf
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Brief concluding remarks:
Even though international community
was, overall, positive about the Law on
Environmental Impact Assessment adopted
by Ukraine, the two years of its implementation
revealed a number of problematic aspects,
both general and directly related to extractive
industry projects.

42

 absence of requirements to persons /
companies preparing draft EIA reports;
 “fictitious” public hearings in the EIA
procedure;
Problematic aspects specific to the
extractive sector:

These aspects can be grouped as follows:

 large number of EIA procedures for
extractive companies;

Problematic aspects related to
implementation of the Law:

 nonobservance of international law on
EIA.

 вabsence of standardized approaches to
the EIA report and the EIA conclusion;

Each of these problematic aspects needs
different approaches to their comprehensive
resolution.

Environmental Impact Assessment in the Extractive Sector

6
STEPS TAKEN TO TACKLE
PROBLEMATIC ASPECTS, AND
THE PRACTICE OF OTHER
COUNTRIES
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6.1. Problem 1: large number of EIA procedures for
extractive companies
An analysis of the Unified Register of EIA shows
that extractive companies submit documents
for the EIA procedure both for projects of
extraction / geological exploration with the
subsequent extraction62 in general and for the
construction of a particular well / wells63. There
are no uniform approaches to this matter.

The government’s efforts taken to simplify
the EIA procedure for extractive companies,
which are mostly aimed to abolish or prolong
this procedure in certain cases rather than to
improve it, are worth noting:
e in 2018, the transitional period was
extended until 31 December 2018 (in the
Law of Ukraine on Environmental Impact
Assessment this period was set at six
months, i.e., until November 2017)65;
e an instrument of making agreements
with a deferment clause for the winners
of auctions selling special extraction
permits was introduced66;
e the EIA procedure for draft production
sharing agreements was abolished67;

Due to substantial length of the EIA procedure
for extractive companies which planned to
extend their special extraction permits, they
faced the risk of having to suspend their activity
in order to do the EIA procedure. To solve this
problem, companies proposed a mechanism
of deferring the EIA procedure after receiving a
special extraction permit64, which was eventually
approved by the government.

e a draft Law of Ukraine amending certain
legislative acts of Ukraine to ensure
efficient development of the oil and
gas sector (registration No 2821) was
developed, envisaging the EIA procedure
for oil and gas bearing sites after receiving
a special extraction permit but before the
beginning of the planned activity68.
However, the two last-mentioned steps
are questionable from the viewpoint of
conformity with requirements of European
and international laws, because the adoption
of a decision authorizing the planned activity
(the issuance of a permit) must take place
after the EIA procedure is completed.

62 Materials of the Unified Register of EIA [Electronic resource] – Access mode: http://eia.menr.gov.ua/uk/case/id-5499
63 Materials of the Unified Register of EIA [Electronic resource] – Access mode: http://eia.menr.gov.ua/uk/case/id-5449
64 What threat a nonworking EIA procedure poses: an article on NV.Business website [Electronic resource] – Access mode:
https://nv.ua/ukr/biz/experts/chomu-rada-progolosuvala-za-vidstavku-danilyuka-2474876.html
65 Resolution 33 of the Cabinet of Ministers of Ukraine of 25 April 2018 amending the procedures approved by the Resolutions 594 and
615 of the Cabinet of Ministers of Ukraine of 30 May 2011 [Electronic resource] – Access mode:
https://zakon.rada.gov.ua/laws/show/333-2018-%D0%BF
66 Ibid
67 Law of Ukraine amending certain legislative acts of Ukraine to improve legislation on extraction of amber and other mineral resources
[Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/show/402-20
68 Draft Law of Ukraine No 2821 amending certain legislative acts of Ukraine to ensure efficient development of the oil and gas sector
[Electronic resource] – Access mode: http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=68010
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Acknowledging the problem of the large number of EIA procedures, businesses are trying to
propose a government solution to this problem. Thus, the Committee of Entrepreneurs for
the Use of Natural Resources and Environmental Protection under the Ukrainian Chamber of
Commerce and Industry proposed to introduce a criterion stating that an EIA shall be mandatory
for the extraction of petroleum and natural gas for commercial purposes where the amount
of extracted petroleum exceeds 500 tons/day and the amount of extracted gas exceeds 500
thousand m3/day69.
In fact, these are the criteria used in Directive 2011/92/EU to define the commercial extraction of oil
and gas subject to an obligatory EIA (Annex І to the Directive). Another way of reducing the EIA-related
burden on extractive companies is to change the approaches to the classification of exploratory drilling
as an activity subject to an EIA.
For that purpose, let’s consider the judicial practice of EU states concerning implementation of Directive
2011/92/EU in this aspect.

Judicial practice of the EU Court of Justice
In the case C-531/13 Kornhuber and Others
the Court concluded that it follows from the
context and objective of point 14, Annex I to the
Directive 2011/92/EU (list of the types of activity
subject to an obligatory EIA) that the scope of
that provision does not extend to exploratory
drillings.
That provision links the obligation to conduct
an environmental impact assessment to
the quantities of petroleum and natural
gas earmarked for extraction (extraction of
petroleum and natural gas for commercial
purposes where the amount extracted exceeds
500 tons/day in the case of petroleum and 500
000 cubic meters/day in the case of gas). To
that end, it provides for thresholds which must
be exceeded on a daily basis, which indicates
that it aims at projects of certain duration and
which enable relatively large-scale quantities of
hydrocarbons to be extracted70.

In the case C-531/13 Marktgemeinde
Straßwalchen and Others v Bundesminister
für Wirtschaft, Familie und Jugend the CJEU
concluded that:
e not all types of exploratory drilling shall
be made subject to an obligatory EIA.
The Court pointed out that exploratory
drilling does not fall within the category
“extraction of petroleum and natural gas for
commercial purposes” [where the amount
extracted exceeds 500 tons/day in the case
of petroleum and 500 000 cubic meters/
day in the case of gas]” mentioned in Annex
I to Directive 2011/92/EU, which is subject
to an obligatory environmental impact
assessment71;
e deep
exploratory
drilling,
which
could probably produce a substantial
environmental impact, must undergo an
EIA. The Court has ruled that exploratory
drilling at the depth of 4150 meters is a form

69 Members of the Committee of Entrepreneurs for the Use of Natural Resources and Environmental Protection under the Ukrainian
Chamber of Commerce and Industry prepared proposals [Electronic resource] – Access mode: https://ucci.org.ua/press-center/uccinews/chleni-komitetu-pidpriiemtsiv-z-pitan- prirodokoristuvannia-ta-okhoroni-dovkillia-pri-tpp-ukrayini-pidgotuvali-propozitsiyishchodo-2-zakonoproektiv
70 Interpretation of definitions of project categories of annex I and II of the EIA Directive [Electronic resource]. – 2015. – Access mode:
https://ec.europa.eu/environment/eia/pdf/cover_2015_en.pdf, p. 31
71 EU Court of Justice Clarifies that the Exploratory Drilling of Petroleum and Natural Gas May Be Subject to an Environmental Impact
Assessment [Electronic resource] – Access mode: https://www.insideenergyandenvironment.com/2015/03/eu-court-of-justiceclarifies-that-the-exploratory-drilling-of-petroleum-and-natural-gas-may-be-subject-to-an-environmental-impact-assessment
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of “deep drilling” according to Annex II to
Directive 2011/92/EU, for which EU member
states may require an EIA based on the
criteria defined in Annex III to the Directive72;
e the potential impact from exploratory
drilling on the environment must be
assessed together with other projects in
the same locality. The EU Court of Justice
has also decided that when assessing the
potential impact from exploratory drilling,
EU member states must take into account
the aggregate impact from other projects
on the surrounding area. In the opinion of
the Court, it must not be limited to projects
of the same type but must include any
projects that amplify the environmental
consequences from drilling73.

In the case C-526/16 European Commission v.
Republic of Poland the Court concluded that
the Republic of Poland has infringed Directive
2011/92/EU by excluding projects to locate or
search for shale gas deposits by means of drilling
to a depth of 5000 meters — with the exception
of drilling to a depth of more than 1000 meters
in areas intended for water extraction, areas
containing protected inland waters and nature
protection areas in the form of national parks,
nature reserves, landscape parks and ‘Natura
2000’ protection areas and the contiguous
protection zones — from the procedure for
determining whether an environmental impact
assessment is necessary)74.

The aforementioned judgments of the EU Court of Justice suggest a conclusion that even
though the obligation to do the EIA procedure for all exploratory drilling projects does not
follow from Directive 2011/92/EU, the states must, nevertheless, ensure that an EIA is done
for projects which envisage exploratory drilling at substantial depths and which may have a
substantial environmental impact.
In some EU member states, the EIA procedures and related authorization procedures were
merged to reduce administrative burden on businesses.

Belgium
In the Flemish Region, an integrated approach
to the issuance of permits for planned activity
and environmental permits was implemented
in 2017. The purpose of introducing this system
was to accelerate the decision-making process
in authorization of planned activity and to
stimulate the economy. This way, companies
simultaneously apply for a permit for planned
activity and for the EIA. A public discussion
of the planned activity and consultations with
the EIA Service are held during the process

of reviewing the permit application. The EIA
Service analyzes the EIA report and decides on
the acceptability of the planned activity before
granting a permit for the planned activity75.
In the Walloon Region, the scoping procedure
(determining
the
scope
of
assessing
environmental impact from the planned activity)
is not obligatory before the start of authorization
procedures, but the company may apply to the
authorized body concerned with the natural

72 Ibid
73 Ibid
74 Case C-526/16: Judgment of the Court (First Chamber) of 31 May 2018 — European Commission v Republic of Poland (Failure
of a Member State to fulfil obligations [Electronic resource] – Access mode: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:62016CA0526
75 Report on Belgium Impact Assessments (Questionnaire for the EUFJE Conference 2014, Budapest, 17/18 October 2014) –
Preventive Measures against Significant Environmental Impacts in the 21st Century [Electronic resource]. – 2014. – Access mode:
https://www.eufje.org/images/docConf/bud2014/BE%20bud2014.pdf
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environmental as regards the content of the
EIA report at its own initiative. The company
shall submit an EIA report together with the
application for a permit for planned activity.
The permit issuing authority will forward the
EIA report for review by the Walloon Council for
the Environment and Sustainable Development,
or to the local consultative commission for

the planning of land use, or to the regional
commission for the planning of land use,
depending on the type of activity. These bodies
must provide an opinion regarding the quality
of EIA report, and if the opinion is positive,
the planned activity authorization procedure
continues.

Sweden
In Sweden, the EIA procedure is combined with
the procedure of issuing an integrated permit
according to Directive 2010/75/EU on industrial
emissions76. In addition, this procedure also
combines the obligations of companies that
follow from other EU directives concerning the
environment.

However, under Swedish law authorized bodies
may require certain EIAs to be done for the
parts of a project, if making decisions regarding
acceptability of the planned activity belongs to
the competence of various authorized bodies77.

France
In France, the EIA procedure is also combined
with the procedure of issuing an integrated
permit according to Directive 2010/75/EU on

industrial emissions78 and the obligations
following from the EU’s Habitats79 and Birds80
Directives81.

76 Directive 2010/75/EU of 24.11.2010 on industrial emissions (integrated pollution prevention and control) [Electronic resource] – Access
mode: https://www.kmu.gov.ua/storage/app/sites/1/55-GOEEI/%202010_75_ЄС.pdf
77 Report on Impact Assessments in Sweden (Questionnaire for the EUFJE Conference 2014, Budapest, 17/18 October 2014) – Preventive
Measures against Significant Environmental Impacts in the 21st Century [Electronic resource]. – 2014. – Access mode: https://www.
eufje.org/images/docConf/bud2014/SE%20bud2014.pdf
78 Directive 2010/75/EU of 24.11.2010 on industrial emissions (integrated pollution prevention and control) [Electronic resource] – Access
mode: https://www.kmu.gov.ua/storage/app/sites/1/55-GOEEI/%202010_75_ЄС.pdf
79 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora [Electronic resource] –
Access mode: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31992L0043
80 Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the conservation of wild birds
[Electronic resource] – Access mode: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009L0147
81 Report on Impact Assessments in France (Questionnaire for the EUFJE Conference 2014, Budapest, 17/18 October 2014) – Preventive
Measures against Significant Environmental Impacts in the 21st Century [Electronic resource]. – 2014. – Access mode: https://www.
eufje.org/images/docConf/bud2014/FR%20bud2014.pdf
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6.2. Problem 2: absence of standardized approaches
to the EIA report and the EIA conclusion
A methodological document concerning preparation of the EIA
conclusion on the whole was developed
The European Union’s project “Support
for Ukraine in approximation of the EU’s
environmental legislation”, which provided
support to the Ministry for Environmental
Protection, helped develop the Methodological
Recommendations for Environmental Impact
Assessment. These recommendations contain

a step-by-step description of authorized bodies’
actions in the EIA process, in particular, as
regards determining the scope of assessment
and degree of itemizing information that must
be included to the EIA report, preparation of a
public discussion report and an environmental
impact assessment conclusion82.

This document contributes to unification of EIA procedures; however, it is not approved by any
regulatory act, and therefore, it does not have legal force, serving only as a guidance.

The process of approving sectoral methodological recommendations
for preparation of EIA reports has started
In the sector of exploration and extraction of
natural resources, methodological documents
concerning development of EIA reports and
conclusion are presently unavailable. At the
same time, this practice concerning other types
of economic activity has begun. Thus, in March
2020 the Ministry approved the Methodological
Recommendations for Development of
Environmental Impact Assessment Reports

in Forestry83, developed to improve the quality
of EIA reports. This document describes the
ways of gathering, analyzing and generalizing
information necessary for assessment of
environmental impact from clearcutting and
gradual felling, and contains recommendations
concerning the best methods and sustainable
practices of reducing environmental impact
from logging.

Development of national sectoral standards on EIA has begun
In 2017, development of draft national standards
on EIA for the pig farming sector has begun
on the basis of the Technical Standardization
Committee TK 82 “Environmental protection” at
the initiative of the Association of Pig Breeders
of Ukraine. Two draft standards were made

public in February 2018: DSTU “Environmental
impact assessment. Pig breeding complexes.
Assessment criteria and documents” and
DSTU-N “Environmental impact assessment.
Guidelines for preparation of environmental
impact assessment reports”84.

As of June 2020, these standards haven’t been approved yet.

82 European integration in environmental impact assessment area. In three parts / part 3: Methodological recommendations for
determining the scope of assessment and degree of itemizing information that must be included to the EIA report, preparation of a
public discussion report and an environmental impact assessment conclusion // Technical assistance project “Support for Ukraine in
approximation of the EU’s environmental legislation”. – Kyiv: NORMA, 2018
83 Environmental impact assessment in forestry will be conformant with international standards [Electronic resource] – Access mode:
https://mineco.gov.ua/news/34729.html
84 Notice of developing the first version of draft national standards [Electronic resource] – Access mode: http://dea.edu.ua/article/
povidomlennya_pro_rozroblennya_pershoi_redakcii_proektiv_nacional4nih_standartiv
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Work continues on raising awareness regarding EIA for representatives
of authorized bodies
At the Ministry’s initiative and with the support
from the European Union’s project “Support
for Ukraine in approximation of the EU’s
environmental legislation”, a number of trainings
for stakeholders on the practical implementation
of the Law and the relevant bylaws were
held in 2018. According to information by

the aforementioned technical
assistance
project, trainings were held for representatives
of ecology departments at 20 regional state
administrations of Ukraine. In addition, this
project included trainings in EIA for various
stakeholders (in particular, representatives of
companies and civil society organizations)85.

At the same time, because of staff turnover in the authorized bodies the results of these trainings
aren’t consistent. To ensure efficient application of the approaches presented during these
trainings, the programs of training in EIA procedures must be included to professional training
(qualification improvement) programs for employees of these public bodies.

Initiatives implemented by civil society organizations
In order to raise awareness of the EIA procedure
in the extractive sector, civil society organizations
concerned with extraction operations organize
trainings in EIA for extractive companies and
subsequent procurement of extraction permits.
Thus, in 2019 New Energy CSO held trainings
“License issuance/extension procedure and
environmental impact assessment: everything
everybody needs to know” in the Poltava and
Lviv Oblasts86,87.

In addition, civil society institutes organize
general-purpose trainings for businesses. For
example, in March 2018 Environment-PeopleLaw international charitable organization held
a training devoted to the launch of the EIA
institute in Ukraine, which covered specifics of
the EIA procedure, practical recommendations
for companies on how to perform an EIA, and
incorporation of suggestions from the public88.

Since these trainings usually cover major aspects of the EIA procedure and are geared toward a
broad range of stakeholders, they do not solve the problem of the absence of sectoral standards/
recommendations.
To ensure efficient implementation of legislation
on environmental impact assessment, civil
society institutes also develop recommendation
documents on the performance of EIA in

particular areas. For example, scientificmethodological recommendations concerning
preparation of an EIA report for construction
of a small hydroelectric power plant89,

85 The third, final training in EIA ends [Electronic resource] – Access mode: http://apena.com.ua/index.php/ua/novyny/ekolohichnevriaduvannia/187-vidbuvsia-tretii-treninh-z-ovd.html
A training in environmental impact assessment held in Kyiv [Electronic resource] – Access mode: http://apena.com.ua/index.php/ua/
novyny/ekolohichne-vriaduvannia/167-u-kyievi-provedeno-treninh-z-otsinky-vplyvu-na-dovkillia.html
86 Training “License issuance/extension procedure and environmental impact assessment: everything everybody needs to know”
[Electronic resource] – Access mode: http://nova-energiya.org/treninh-poryadok-vydachipodovzhennya-litsenziyi-ta-otsinka-vplyvuna-dovkillya-vse-shcho-maye-znaty-kozhen/
87 Environmental impact assessment is not about emotions but about arguments and facts [Electronic resource] – Access mode: http://
nova-energiya.org/ocinka-vpluvu-na-dovkilla/
88 Training in environmental impact assessment. Department of Ecology and Natural Resources of Lviv Oblast State Administration
[Electronic resource] – Access mode: https://deplv.gov.ua/2019/11/30/trening-z-oczinky-vplyvu-na-dovkillya/
89 Scientific-methodological recommendations concerning preparation of an EIA report for construction of a small hydroelectric power
plant (Methodological guidance) /Under the editorship of S.O. Afanasiev/. — Kyiv, 2019. — 94 p. [Electronic resource] – Access mode:
http://komekolog.rada.gov.ua/uploads/documents/35818.pdf
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containing practical guidelines for preparation
of an EIA report depending on type of hydraulic
structures, region, planned activity and potential
environmental risks that could occur during
construction/reconstruction or operation of
small hydroelectric power plants, were prepared
with the support from World Wide Fund for
Nature “Ukraine”.
Therefore, work has already begun in
Ukraine on implementing standardized
approaches to preparation of EIA reports
and conclusions. Moreover, two years of
experience in application of EIA legislation

have already been gained as of today, and
anаlysis of this experience may serve as the
basis for recommendations concerning EIA for
authorized bodies and for businesses.
In this context, taking advantage of the
approaches to implementation of Directive
2011/92/EU90 used in the European Union
would also be of benefit, because EU member
states have a much longer experience in
implementation of this Directive and the
preceding directives, on whose basis Ukrainian
legislation on EIA was developed.

Practice of EU member states
As of 2012 (one year after codification of
Directive 2011/92/EU), eight EU member states
have approved guideline documents concerning
screening at national level, four of which also
containing regional recommendations91.
The guideline principles of performing
environmental impact assessment at various
stages have been developed in the EU: screening,

scoping, preparation of EIA reports. These
documents do not have legal force, but they can
be used for ancillary purposes in the countries
applying the EU legislation on environmental
impact assessment. Recommendations of these
documents are based on provisions of the
Directive (subject to amendments introduced in
2014), and include the best practices of applying
its provisions in EU member states92.

Germany
In Germany, experts at federal and regional levels
have prepared unbinding guidelines concerning
EIA. These documents contain information about
the application and interpretation of innovations
in the EIA legislation and the procedures used

when deciding whether an EIA is required for a
particular project.
At the same time, German legislation on EIA
states that documents on whose basis decisions
concerning planned activity are made must

90 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain
public and private projects on the environment [Electronic resource] – Access mode: https://eur-lex.europa.eu/legal-content/EN/TXT
/?uri=CELEX:02011L0092-20140515
91 The implementation of the Environmental Impact Assessment on the basis of precise examples: Final Report [Electronic resource]
// The European Union Network for the Implementation and Enforcement of Environmental Law. – 1211. – Access mode: https://
ec.europa.eu/environment/eia/pdf/IMPEL-EIA-Report-final.pdf
92 Environmental Impact Assessment of Projects Guidance on Screening [Electronic resource]. – 2017. – Access mode: https://
ec.europa.eu/environment/eia/pdf/EIA_guidance_Screening_final.pdf
Environmental Impact Assessment of Projects Guidance on Scoping [Electronic resource]. – 2017. – Access mode: https://ec.europa.
eu/environment/eia/pdf/EIA_guidance_Scoping_final.pdf
Environmental Impact Assessment of Projects: Guidance on the preparation of the Environmental Impact Assessment Report
[Electronic resource]. – 2017. – Access mode: https://ec.europa.eu/environment/eia/pdf/EIA_guidance_EIA_report_final.pdf
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include suggestions from public bodies having
competence in the sphere of planned activity.
This way, the stance of not only the company

and the public but also expert public institutions
is taken into account93.

Finland
As part of the EIA procedure, the developer and
their consultants prepare a report. The official
approval of the report is not required, but the
authorized body is required to make an official
statement in response to the report, which may
point out its weaknesses and deficiencies. Since
EIA is an indispensable precondition for a project
implementation permit or an environmental
permit, significant deficiencies in EIA may result
in the authorization body denying the permit
or, after an appeal, the court revoking the
authorization decision94.
In addition, a guide on EIA for resource extraction
projects was developed in Finland.

This document was published by the Ministry
of Economic Affairs and Employment, because
according to Finnish legislation on EIA the
general responsibility for implementation,
monitoring and development of legislation is
borne by the Ministry of the Environment, and
other ministries are responsible for controlling
compliance with law and making assessments
in the relevant sectors, and if necessary, they
can issue instructions concerning application of
the procedure95. This guide does not have the
binding force, but at the same time, it is useful
for companies which plan the activity for which
an EIA is required, as well as for other participants
of the EIA procedure.

United Kingdom of Great Britain
and Northern Ireland
The United Kingdom does not have standards
on preparation of EIA reports and opinion;
however, to ensure high quality of these
documents, open data regarding the state of
environment have an important role. To make
sure that the environmental statement (an
analogue of the EIA report) is full, companies
are recommended to request environmental

information from local planning bodies and
government consultative bodies, which include
Natural England (an advisory government
organization), the Environment Agency, and
Marine Management Organization. These
authorized bodies possessing environmental
information must ensure its public accessibility96.

93 Report on Germany Impact Assessments (Questionnaire for the EUFJE Conference 2014, Budapest, 17/18 October 2014) – Preventive
Measures against Significant Environmental Impacts in the 21st Century [Electronic resource]. – 2014. – Access mode: https://www.
eufje.org/images/docConf/bud2014/DE%20bud2014.pdf
94 Report on Finland (Questionnaire for the EUFJE Conference 2014, Budapest, 17/18 October 2014) – Preventive Measures against
Significant Environmental Impacts in the 21st Century [Electronic resource]. – 2014. – Access mode: https://www.eufje.org/images/
docConf/bud2014/FI%20bud2014.pdf
95 Guide: Environmental Impact Assessment Procedure for mining projects in Finland [Electronic resource]. – 2015. – Access mode:
https://julkaisut.valtioneuvosto.fi/bitstream/handle/10024/75001/TEM_opas_11_2015_Guide_Environmental_Impact_ Assessment_
Procedure_for_Mining_Projects_%2020042015.pdf
96 Environmental Impact Assessment Guidance [Electronic resource] – Access mode: https://www.gov.uk/guidance/environmentalimpact-assessment#Screening-Schedule-2-projects
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6.3. Problem 3: absence of requirements to persons /
companies preparing draft EIA reports
As mentioned in previous sections, the
Law on Ecological Expertise97 (presently
invalidated) contained requirements to
persons performing ecological expertise.
In particular, a candidate for an expert in
ecological expertise was required to have
higher education; specialization, qualification
and professional knowledge in the relevant
field; and to have skills in analyzing expert
information and know the methodology of
expert ecological assessment. In addition, an
expert in ecological expertise was required
to have at least three years of practical
experience in the relevant area. This Law
also defined the rights and duties of experts
during the ecological expertise process.

In addition, requirements to qualification
of, and certification procedure for, experts
performing environmental audits, handling
ozone-depleting substances and fluorinated
greenhouse gases, or engaged in land
organization are legislatively established in
the environmental sector today98.
Even though the existing Law on
Environmental Impact Assessment does not
set requirements to person preparing EIA
reports, these reports are actually prepared
by specialists who previously performed
ecological expertise and were certified
according to requirements of the previous
legislation99.

Nevertheless, the availability of specialists previously certified according to the law on ecological
expertise does not solve the problem of the absence of qualification requirements to persons and
companies performing EIA, because the EIA procedure differs significantly from the ecological
expertise.

To ensure quality evaluation of planned activity, two major approaches
are used in the world:

setting legislative requirements to
personnel/companies preparing EIA
reports

or

creating opportunities for training of
personnel concerned

Moreover, the combination of certification with other approaches described above (see: par.
7.2), such as implementation of guideline documents (instructions) on preparation of EIA reports
(horizontal and area-specific), availability of open environmental data and environmental impact
factors, may help improve the quality of EIA reports. Under these conditions, companies will be
able to develop their capability by improving qualification of their personnel, and will have access to
information required for preparation of EIA reports.

97 Law of Ukraine on Ecological Expertise (invalidated): https://zakon.rada.gov.ua/laws/show/45/95-%D0%B2%D1%80
98 Law of Ukraine No 376-IX of 12.12.2019 regulating economic activities involving ozone-depleting substances and fluorinated
greenhouse gases, Articles 10, 11; Law of Ukraine No 1862-IV of 24.06.2004 on environmental audit, Articles 21, 22; Law of Ukraine No
858-IV of 22.05.2003 on land organization, Articles 66, 66-1
99 Legislation on SEA and EIA at national level. Generalization: Belarus, Moldova, Ukraine [Electronic resource] // Made as part of the
project “Monitoring of ecological assessment: (implementation of SEA and EIA: public monitoring). – 2018. – Access mode: http://www.
dossier.org.ua/sites/default/files/summary_ua.pdf
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Below are the practices of ensuring quality of EIA reports, used in various countries of the world.

EU member states
Since Directive 2011/92/EU100 does not regulate
requirements to persons preparing EIA reports,
EU member states were themselves selecting
measures aimed to ensure quality of EIA reports.
As of 2012, four EU states (Cyprus, Malta, Romania
and Croatia) required obligatory accreditation
of persons preparing environmental impact

assessment reports. Legislations of 14 EU
member states (in particular, the United
Kingdom) did not require accreditation of
personnel and companies preparing EIA reports.
In Denmark, the authorized public body for EIA
was designated responsible for preparation of
EIA reports101.

Canada
Canada does not require certification of persons
preparing EIA reports; the federal government
is responsible for the content and accuracy of
analysis. At the same time, Canadian universities
offer training programs in environmental

impact assessment at the levels of high and
postgraduate education, and also, certification
programs102. In addition, the Impact Assessment
Agency of Canada offers two-day EIA training
programs103.

United States
In the United States, certification is also
not obligatory. The federal government is
responsible for preparation of environmental
impact assessment, the scope and accuracy of
analysis. Sometimes, federal agencies engage

external companies to do EIA. The United States
offers a broad range of training programs and
courses in environmental impact assessment104.

100 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects of certain
public and private projects on the environment [Electronic resource] – Access mode: https://eur-lex.europa.eu/legal-content/EN/TX
T/?uri=CELEX:02011L0092-20140515
101 The implementation of the Environmental Impact Assessment on the basis of precise examples: Final Report [Electronic resource]
// The European Union Network for the Implementation and Enforcement of Environmental Law. – 1211. – Access mode: https://
ec.europa.eu/environment/eia/pdf/IMPEL-EIA-Report-final.pdf
102 The EIA Accreditation Process [Electronic resource] // International Institute for Sustainable Development – Access mode: https://
www.iisd.org/learning/eia/wp-content/uploads/2016/05/Accreditation-process.pdf
103 Training on impact assessment [Electronic resource] – Access mode: https://iaac-aeic.gc.ca/014/index-eng.aspx
104 The EIA Accreditation Process [Electronic resource] // International Institute for Sustainable Development – Access mode: https://
www.iisd.org/learning/eia/wp-content/uploads/2016/05/Accreditation-process.pdf
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Countries of Central America
In most countries of Central America,
ministries for the environment have legislative
requirements concerning eligibility to perform
environmental impact assessment.
In Guatemala, for example, environmental
assessments must be made by multidisciplinary
groups of registered consultants.
In Nicaragua, EIAs must be prepared by persons
or companies registered and certified by the
Ministry for Environmental Protection. However,
the country does not have professional
associations or organizations in this area.
In Honduras, all providers of environmental
protection services must be registered with the
Ministry for Environmental Protection. Despite
the requirements of obligatory certification,
there is only an insignificant number of EIA
training programs available in countries of
Central America105.

Certification in Costa Rica is not required, but the
National Environmental Secretariat determines
the composition of the team engaged in
preparation of studies. During the EIA process,
studies must be performed by consultants
registered by the Secretariat106.
In Panama, studies during the EIA process must
be performed by a multidisciplinary group of
qualified specialists registered and certified by
the Ministry of the Environment. This group
must comprise five experts registered by the
Ministry, who have experience in a number of
areas including quality of water, noise pollution,
soil, air, waste, eco-friendly production
methods, environmental risks, flora and fauna,
environmental management, industrial safety
and hygiene, construction work, technological
processes and sociology. To be filed in the
Ministry’s register of environmental consultants,
a specialist is required to have higher education
in ecology and complete at least 120 hours of
training in environmental impact assessment107.

United Kingdom of Great Britain
and Northern Ireland
In the United Kingdom, to ensure completeness and quality of an EIA report it must be accompanied
by the company’s statement declaring that the experts who prepared the report have the necessary
expertise or qualification108.

105 Ibid
106 The EIA Accreditation Process [Electronic resource] // International Institute for Sustainable Development – Access mode: https://
www.iisd.org/learning/eia/wp-content/uploads/2016/05/Accreditation-process.pdf
107 Ibid
108 Environmental Impact Assessment Guidance [Electronic resource] – Access mode: https://www.gov.uk/guidance/environmentalimpact-assessment
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An analysis of the practices described above
reveals that in most countries with established
democracy do not require certification (or its
analogues) of persons / companies preparing
EIA reports. This experience proves that the
societies of these countries do not need this
certification.
At the same time, replication of this approach
in the Ukrainian society will, most likely,
not solve this problem: the Ministry won’t
have enough capability to provide training
to all who want it, and the current state of
affairs with the opening of environmental
data allows to neither prepare EIA reports

of proper quality nor verify information
provided in these reports. Also, documentary
confirmation of knowledge of experts in
any field is traditionally important for the
Ukrainian society, and preparation of EIA
reports is no exception here.
On the other hand, the implementation
of this approach will probably result in
the rising price for EIA report preparation
services. In addition, extractive companies
which do not have ecologists on their staff
would have to hire outside consultants. And
finally, certification, like any other element of
regulation, bears corruption risks in itself.

6.4. Problem 4: “fictitious” public hearings in the EIA
procedure
Legislation offers various ways of engaging the
public in the EIA procedure:
e preparation of remarks concerning planned
activity at the notice and EIA report
publication stage;
e organization of public hearings;
e obligatory publication of materials of the EIA
procedure.
In addition, the Unified Register of EIA containing
materials of all EIA procedures serves as an
instrument of ensuring public access.
Nevertheless, these instruments may not be
enough for the effective implementation of
legislation. The reasons for that include low level
of public awareness of the opportunities for and
the procedure of participation in EIA procedures,
failure to observe the applicable procedures,
and a formal approach to organization of public
hearings in the EIA process.

An analysis of the practice of organizing public
discussions in the EIA process109 reveals that
the biggest factors affecting the level of public
participation in EIA procedures include:
e timely and properly informing the public
about the launched environmental impact
assessment procedures and about the public
discussion;
e availability of information about the EIA
procedure, the EIA regulatory framework,
and the procedure of public participation in
the EIA;
e creating organizational conditions for public
participation in the EIA procedure;
e existence of the possibility to actually
influence the outcome of the EIA procedure
(incorporation of suggestions from the
public, providing reasons for declining
suggestions, possibility to appeal decisions
of authorized bodies).

109 Public hearings in the environmental impact assessment procedure: analysis of practice and improvement recommendations.
Analytical document based on the case study method [Electronic resource]. – 2019. – Access mode: http://epl.org.ua/wp-content/
uploads/2019/07/OVD_kejsy_analit_10.07.19-1.pdf
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To raise the awareness of the EIA procedure and
expand the possibilities for public participation in
it, a number of regional trainings for stakeholders
(in particular, representatives of civil society
organizations), were held in 2017-2018 at
the Ministry’s initiative and with the support
from the EU’s project “Support for Ukraine
in approximation of the EU’s environmental
legislation”110.
In order to enhance the role of the public in the
EIA procedure, active civil society institutes not
only participate in EIA procedures themselves
but also encourage public representatives to
participate in public hearings in the process of
environmental impact assessment.
Actions taken by civil society institutes to
encourage the public to participate in EIA
procedures include:
e organizing trainings in the EIA procedure
(in particular, the procedure of organizing
public discussions and the possibilities for
public participation in the EIA procedure in
general)111,112;

e developing a guidance for business entities
concerning public participation in the EIA
process113;
e preparing a guidance for the public and
bodies of local self-government concerning
public participation in EIA for extractive
industries114;
e posting information about the start of
EIA procedures and the scheduled public
hearings on their own websites and
webpages in social media;
e developing a web program showing
information about the stages of EIA
procedure for the planned activity115;
e analyzing the practice of organizing public
hearings in the EIA procedure, and preparing
recommendations on how to improve
them116.
Today, the Law on Environmental Impact
Assessment117 clearly defines the conditions
for ensuring public participation in the EIA
procedure at the stage of discussing the notice

110 Seminars on EIA and SEA held in Lviv [Electronic resource] – Access mode: http://www.apena.com.ua/index.php/ua/novyny/
ekolohichne-vriaduvannia/199-u-lvovi-vidbulysia-seminary-z-ovd-ta-seo.html
A regional training seminar in environmental impact assessment [Electronic resource] – Access mode: http://www.apena.com.ua/
index.php/ua/novyny/ekolohichne-vriaduvannia/123-seminar-treninh-z-otsinky-vplyvu-na-dovkillia-ta- stratehichnoi-ekolohichnoiotsinky-m-odesa-16-19-travnia-2017-roku.html
111

The public and bodies of local self-government gained skills of participating in the EIA procedure [Electronic resource]. – 2019. –
Access mode: http://epl.org.ua/announces/gromadskist-ta-organy-mistsevogo-samovryaduvannya-otrymaly-navychky-uchasti-uprotseduri-ovd/
An EIA training in Odesa: EPL presents attendees’ impressions [Electronic resource] – Access mode: http://epl.org.ua/announces/
trening-iz-ovd-u-odesi-epl-prezentuye-vrazhennya-uchasnykiv/
Announcement: a training in environmental assessments (EIA, SEA), Lviv, 17-18 December [Electronic resource] – Access mode: http://
epl.org.ua/announces/anons-trening-iz-otsinky-vplyvu-na-dovkillya-lviv/

112 Training “License issuance/extension procedure and environmental impact assessment: everything everybody needs to know”
[Electronic resource] – Access mode: http://nova-energiya.org/treninh-poryadok-vydachipodovzhennya-litsenziyi-ta-otsinka-vplyvuna-dovkillya-vse-shcho-maye-znaty-kozhen/
113 Environmental impact assessment: recommendations for business entities concerning public participation (guidance) / Y.
Alekseieva [under the general editorship of O. Kravchenko] — “Manuscript Company” Publishing House — Lviv, 2018. — 36 p.
[Electronic resource] – Access mode: https://www.civic-synergy.org.ua/wp-content/uploads/2018/04/Otsinka-vplyvu-na-dovkillya_
rekomendatsiyi-dlya-sub-yektiv-gospodaryuvannya-shhodo-uchasti-gromadskosti.pdf
114 A guidance for the public and bodies of local self-government: Public participation in environmental impact assessment for extractive
industries: practice and recommendations [Electronic resource] – Access mode: https://drive.google.com/open?id=1IXlw1FchOT20d8
U8ZzWg7MnKIcfru4DC
115

An environmental bot providing eco data about any enterprise became active in Ukraine [Electronic resource] – Access mode: https://
hromadske.ua/posts/v-ukraini-ziavyvsia-ekolohichnyi-bot-iakyi-nadavatyme-ekodani-pro-bud-iake-pidpryiemstvo/

116 Public hearings in the environmental impact assessment procedure: analysis of practice and improvement recommendations.
Analytical document based on the case study method [Electronic resource]. – 2019. – Access mode: http://epl.org.ua/wp-content/
uploads/2019/07/OVD_kejsy_analit_10.07.19-1.pdf
117

Law of Ukraine on Environmental Impact Assessment [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/
show/2059-19
Resolution 989 of the Cabinet of Ministers of Ukraine of 13 December 2017 approving the Procedure of Organizing Public Hearings
in the Process of Environmental Impact Assessment [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/show/9892017-п
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of planned activity and discussing the EIA report.
Moreover, thanks to the launch in Ukraine of the
Unified Register of EIA containing information
about all EIA procedures and decisions made on
the basis of their outcomes, the public is able to
receive timely information about the planned
activity, EIA procedure completion stages,

the beginning and end of public discussion,
decisions of authorized bodies made in the
cases of interest to them, etc. Also, the Register’s
website offers general information about the EIA
procedure and the regulatory acts governing it.

However, the public in Ukraine does not always have the opportunity to be sufficiently engaged
in the EIA procedure. Moreover, due to the COVID-19 pandemic the Verkhovna Rada of Ukraine
has amended the Law of Ukraine on Environmental Impact Assessment by abolishing all EIArelated public hearings for the duration of quarantine118. Public discussions of planned activities
must be held solely in the form of written (including electronically submitted) remarks and
suggestions.

The restrictions imposed due to the pandemic
constrain the ability of the public to influence
decision making in the EIA procedure. Thus,
lawmakers did not give consideration to the
online hearing format. At the same time,

Kazakhstan, for example, placed an inquiry
with the Aarhus Convention Secretariat
regarding online public hearings and received a
response that online hearings are possible if all
requirements of the Convention are fulfilled119.

118 Law of Ukraine amending Article 17 of the Law of Ukraine on Environmental Impact Assessment to prevent the outbreak and spread of
the coronavirus disease (COVID-19) [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/show/733-20
119 Materials of the Republic of Kazakhstan’s inquiry with the Aarhus Convention Secretariat [Electronic resource] – Access mode:
https://www.unece.org/environmental-policy/conventions/public-participation/aarhus-convention/tfwg/envppcc/envppccassistance/
accca20202-kazakhstan.html?fbclid=IwAR1GMk7-Iq93Of8ilDNOjC_B1TRbZiQDWm46JQ0Up2PHsWDKZ0kYlcjqrE4
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6.5. Problem 5: nonobservance
of international law on EIA
The problem of making production sharing
agreements and performing the EIA, described
in the previous sections, concerns Ukraine’s
international and European commitments,
and therefore, it must be resolved in legislative
terms.
At the initial stage of solving this problem,
Ukraine has developed the legislation on EIA,
which was actively advocated by civil society.
To ensure conformity with international law,

civic associations were actively participating in
this process later on as well. Thus, for example,
a complaint about Ukraine’s failure to comply
with the Aarhus Convention was lodged by
Environment-People-Law ICO. The government
also participates in resolution of this situation as
part of the procedure of hearing the case versus
Ukraine by the Aarhus Convention Secretariat.
The practice of making production sharing
agreements and performing the EIA in foreign
countries is described below.

Experience of the European Union
In Europe, production sharing agreements are not widely used; instead, hydrocarbon exploration and
production agreements are made according to the procedure set forth in Directive 94/22/EC on the
conditions for granting and using authorizations for the prospection, exploration and production of
hydrocarbons (“Directive 94/22/EC”)120 and Directive 2011/92/EU121.

Directive 94/22/EC states that authorizations
for the exploration and production of
hydrocarbons are granted on the basis of
criteria concerning:
a. the technical and financial capability of
the entities;
b. the way in which they propose to prospect,
to explore and/or to bring into production
the geographical area in question;
and, where applicable:

d. if, following evaluation under the criteria
(a), (b) and, where applicable, (c), two
or more applications have equal merit,
other relevant objective and nondiscriminatory criteria, in order to make
a final choice among these applications.
According to Directive 94/22/EC, the
entry into a hydrocarbon exploration and
production agreements may be regarded as
the granting of an authorization.

c. if the authorization is put up for sale, the
price which the entity is prepared to pay
in order to obtain the authorizations;

120 Directive 94/22/EC on the conditions for granting and using authorizations for the prospection, exploration and production of
hydrocarbons [Electronic resource] – Access mode: https://zakon.rada.gov.ua/laws/show/994_506
121 121 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment of the effects
of certain public and private projects on the environment [Electronic resource] – Access mode: https://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=CELEX:02011L0092-20140515
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Directive 94/22/EC:
“‘Authorization’ means any law, regulation, administrative or contractual provision or
instrument issued thereunder by which the competent authorities of a Member State entitle an
entity to exercise, on its own behalf and at its own risk, the exclusive right to prospect or explore
for or produce hydrocarbons in a geographical area. An authorization may be granted for each
activity separately or for several activities at a time.”
Since according to European law an EIA is performed before the activity authorizing decision is made,
and this decision could be either the granting of an authorization or the entry into an agreement,
in European practice the EIA is performed before entering into the said agreement / before the
authorization is granted.

India
The model production sharing contract used in India122 states that the developer may hire qualified
person(s) to prepare a detailed report on possible impact from the planned activity on the environment
and on people and communities living in the extraction region. In other words, the investor’s
obligation to perform an EIA commences as of the effective date of the contract, not before it
was made.

Russia
The Law of the Russian Federation on Production Sharing Agreements123 does not envisage the EIA
when making production sharing agreements.

Tanzania
The 2004 version of the model production sharing contract used in Tanzania124 states that the
developer is obliged to perform one or several EIAs before, during and after the project activity
(Petroleum Operation). And the contract’s 2013 version states that the applicant must provide the
evidence of a completed EIA at the stage of submitting an application.

122 Model production sharing contract , Ministry of Petroleum & Natural Gas Government of India [Electronic resource] – Access mode:
http://petroleum.nic.in/sites/default/files/MPSC%20NELP-V.pdf
123 Law of the Russian Federation on Production Sharing Agreements [Electronic resource] – Access mode: http://docs.cntd.ru/
document/9014988
124 Model Contract PSA 2004 and 2013 [Electronic resource] – Access mode: https://resourcecontracts.org/countries/tz
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Brief concluding remarks:
 A number of identified problems in the
application of EIA procedures are being
gradually solved, but in most cases, it’s
being done mostly with the efforts of civil
society rather than the government.
 The government becomes involved
when it comes to development and/

60

Environmental Impact Assessment in the Extractive Sector

or amendment of legislative and
methodological documents, while civil
society organizations hold trainings,
develop guidelines and implement IT
solutions.
 Where
necessary,
civil
society
organizations monitor compliance with
international law and take adequate
actions to resolve problematic aspects.

7
RECOMMENDATIONS
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7.1. Problem 1: large number of EIA procedures for
extractive companies
Recommendations:
e In order to reduce administrative and financial burden on business entities, Ukraine may take
advantage of the experience of Belgium and combine EIA procedures with the obtainment of a
special extraction permit: an extraction company would undergo not two sequential procedures
(first the EIA and then the permitting procedure) but only one, submitting to the State Service for
Geology and Subsoil the EIA documentation together with documents for a special extraction
permit. The State Service for Geology and Subsoil as the special permit issuing authority would
forward the EIA documentation to the competent authority and then work with authorization
documents only. The EIA can also be combined with the procedure of obtaining an integrated
permit, which is presently being established. This approach would necessitate changes in the
legislative and regulatory framework; concrete changes could be designed after selecting an
integration model and making an appropriate legal analysis.
e To ensure more comprehensive solution of this problem, the criteria for the petroleum and gas
extraction amounts must be additionally established in accordance with Annex І to Directive
2011/92/EU, and the relief of exploratory drillings from the EIA procedure must be considered.
e At the same time, since European judicial practice proves that exploratory drilling may sometimes
be made subject to an EIA, the government (the Ministry of Environmental Protection and the
Ministry of Energy) must revise the criteria for definition of the planned activities for which
environmental impact assessment is not required, approved by the Resolution No 1010 of the
Cabinet of Ministers of Ukraine of 13.12.2017, and establish the thresholds for exploratory drillings
in accordance with Annex ІІІ to Directive 2011/92/EU.

7.2. Problem 2: absence of standardized approaches
to the EIA report and the EIA conclusion
Recommendations:
e Considering the practice of applying the EIA legislation in EU states and in Ukraine, to solve this
problem the Ministry of Environmental Protection should approve methodological documents
concerning preparation of EIA reports and conclusions for the extractive sector, containing
practical recommendations for authorized bodies based on an analysis of the practice of applying
this legislation in Ukraine.
It would help business entities and authorized bodies implement the EIA legislation easier and more
effectively. At the same time, preparation of these documents takes a lot of time and institutional
resources. Moreover, since these documents have recommendation nature, the participants of the
EIA procedure may disregard them.
Nevertheless, considering the proven effectiveness of methodological recommendations concerning
the EIA procedure used in EU states and the possibility of implementing a case-by-case analysis
subject to unified recommendations, the application of this approach would help achieve lasting and
consistent results.
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Additional actions aimed to ensure effective implementation of the EIA legislation may include:
e Launching consultations of business entities with authorized bodies on various aspects of
environmental protection (possibly as one of the stages of EIA) to assess potential environmental
impact from the planned activity.
e Ensuring the openness of data of the government agencies responsible for environmental
protection (Ministry of Environmental Protection, State Environmental Inspectorate, State Agency
of Water Resources, State Forest Resources Agency, and other) necessary for preparation of EIA
reports, posting information about the web resources where this data is available on the websites
of the Ministry and local state administrations.

7.3. Problem 3: absence of requirements to persons /
companies preparing draft EIA reports
Recommendations:
Solving this problem in phases, and allowing the market to “make” the final decision:
Phase 1:
e creating the opportunities to receive specialized education in environmental impact assessment
(developing the relevant academic programs and qualification improvement programs concerning
environmental impact assessment);
e introducing, with the efforts by the Ministry of Environmental Protection, the Ministry of Education
and Science, and international donors, a voluntary certification of persons / companies preparing
EIA reports in accordance with the Law on Technical Regulations and Conformity Assessment;
e organizing a market analysis and a public discussion of the first results of applying this practice.
If certification enjoys demand and companies voluntarily undergo it while the government sees the
growing quality of EIA reports, the next phase should be started.
Phase 2:
e introducing obligatory legislative requirements to qualification and to the procedure of certifying
personnel/companies preparing EIA reports.

7.4. Problem 4: “fictitious” public hearings in the EIA
procedure
Recommendations:
The following steps are deemed expedient for creating sufficient conditions for engaging the public
in the EIA procedure in Ukraine:
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e The Ministry of Environmental Protection and businesses create and oversee adequate
organizational and technical conditions for public discussions during the EIA process.
e The Ministry of Environmental Protection develops recommendations for organizers, companies,
the public, etc. concerning organization of public discussions during the EIA process.
e The government (Ministry of Environmental Protection) establishes the criteria for evaluation
of suggestions and recommendations for the purpose of incorporating/declining them by
authorized bodies.
These actions will help ensure proper compliance with requirements of the EIA legislation concerning
organization of public discussions during the EIA process, and minimize the risk of “fictitious” public
hearings.
Moreover, the implementation of the criteria for evaluation of suggestions and recommendations
from the public and of the procedure of incorporating/declining them by authorized bodies may
ensure transparency and objectivity of the process of analyzing the public stance when preparing EIA
reports.
These actions in their entirety will increase the public influence on the process of making decisions
concerning extractive industry projects at the project planning stage. But at the same time, there is a
risk that these steps by public authorities may be perceived by businesses as an additional regulatory
burden, and therefore, they will be met with resistance on part of the businesses.
To enhance the outcomes of the aforementioned actions, the following ancillary steps may also be
considered:
e The Ministry of Environmental Protection organizes information posted on the website of the
Unified Register of EIA based, for example, on stakeholder categories (a section with information
for companies whose planned activity is subject to an EIA, a section with information for the
public concerning participation in the EIA, etc.), and ensures that cases in the Register of EIA can
be classified based on areas of planned activity, regions, EIA procedure completion stages, etc.
e The public (together with other stakeholders) continues to work on raising awareness among
various stakeholders at local level of the opportunities for public participation in the EIA process.

7.5. Problem 5: nonobservance of international law
on EIA
Recommendations:
Considering different experience and approaches, the following steps could be proposed to solve
this problem:
e Returning to the status quo that prior to December 2019. It is important for Ukraine to resume
compliance with international conventions on environmental protection and with the EU
legislation. To that end, amendments to the Law on Production Sharing Agreements abolishing
the EIA procedure for draft production sharing agreements must be repealed. It is important to
understand that the EIA procedure means that environmental impact must be assessed before
the activity authorizing decision is made, not before the planned activity commences. If an EIA
may result in a negative conclusion concerning the acceptability of project activity, the investor
will have an option of not signing the PSA and not undertaking the obligations he cannot fulfill.
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e The next element of solving this problem is to define the orderer of the EIA procedure for a
PSA. In order to avoid the situation when the EIA is required from all participants of the tender, the
following approach is proposed.
Since the Law on Environmental Impact Assessment allows bodies of public administration and
bodies of local self-government to be considered a developer, the Cabinet of Ministers as an
entity announcing a PSA tender may acts as an orderer of EIA and carry out this procedure after
announcing the winner (considering the work program submitted by them) but before signing
the PSA.
The orderer could be either the Ministry of Energy or the Cabinet of Ministers of Ukraine, which under
the Law is a party to PSA (via state enterprises, institutions and organizations making procurements
for the needs of the Government’s functioning). The advantage of this method is that in this case,
the investor doesn’t have to do an EIA at all and the draft PSAs being at preparation stage become
of better quality in terms of environmental protection measures. On the other hand, this approach
would allow to implement the “one-stop-shop” approach in terms of preparing the full package of
authorization documents together with a draft PSA, thus allowing the investor to commence activity
on the site faster.
Schematically, this process will look as follows:
Fig. 7. Version of the EIA procedure ordered by the government for draft PSAs

Step 1: announcing a tender

EIA not required

Step 2: evaluating applications

EIA not required

Step 3: determining the winner

EIA not required

Step 4: simultaneously with approving
the draft PSA, the government or the
investor perform an EIA based on the
available work program

EIA in progress

Step 5: signing the PSA if a positive EIA
conclusion is available

EIA completed
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